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CIIEHUAJIBHASA TEMA

O CIIELIUAJIBHOM BBIITYCKE «KA3AHCKOI'O )KYPHAJIA
MEXKIYHAPOJHOI'O ITPABA
U MEXKIYHAPOIHBIX OTHOIIEHUW»

Hacrosmuii Homep «Ka3aHCKOro »)ypHana MEXIyHapOJHOTO IpaBa U MEXIY-
HApOJHBIX OTHOUIEHU» B 3HAUUTEJIBHOW CBOEH YacCTH MOCBSIIEH OJHOMY U3 CaMbIX
aKTyaJbHBIX BOIPOCOB COBPEMEHHOIO MEKIyHAapOJHOIO MpaBa — CYLIHOCTH U Jes-
TEJIBbHOCTH MEXIyHapOIHOIO YTOJIOBHOIO CyAA.

Penakuns KOKMITuMO Bcerga cuurtana AaHHYIO TEMY OAHOM W3 Ba)KHEHIIUX,
U IMyOJIMKALMK, CBA3aHHBIE C edaTebHOCThI0 MY C ObUIM MOCTOSSHHOM TeMOM Harlle-
ro JKypHaja Ha NPOTSIKEHHH BCEX JIET CyLIECTBOBaHUsA KypHasia. OIHAKO MpaBoOBast
arpeccust MYC, ocyliecTBiieHHas MPOTUB Haiiei ctpanbl B 2023 rogy mocraBuiia Bo-
IpOC 0 HEOOXOMMOCTHU MOATOTOBKH CHEIUATBLHOTO BBITYCKA, MOCBAILEHHAS aHAIU3Y
peanbHOro nuua MYC u ero posin B COBpEMEHHOM MHUPE.

JlaHHBI UHCTUTYT C CAMOTO Hayaya MpeACTaBIIsl COOON MHCTUTYT MPaBOBOIO
HeokoloHuanu3Ma. [loka ero AesTeNbHOCTh Kacajaach, B OCHOBHOM, AQpPUKHU, MHO-
UM Kazajioch, uto MYC He mpeacTaBisieT ONaCHOCTH I IPYTUX PErMOHOB MHUpA.
Tem He MeHee, elle B roJpl «appukaHcKkoro nepuoaa» aesreabHoctd MYC, ogun u3
aBTOPOB HACTOSIIETO CHEUBBINMYCKA MUcall, 4T0 AGPUKAHCKUI KOHTHUHEHT SIBJISETCS
HE IVIaBHBIM U TeM OoJiee, He €JUMHCTBEHHbIM 00bekToM arak MYC, HO BCero JHilb
MOJIMTOHOM JJIS anpoOali HEKOETO0 «HOBOT0» MEXAyHapoJaHOro mpasa. [Ipu stom,
y’ke ObUIO SICHO, UTO JJAHHOE «HOBOE» MEXIYHApOIAHOE MpaBo HE OyleT MpOorpeccuB-
HBIM Pa3BUTHEM MEXIYHApPOHOTO IpaBa, HO PErPeccoM, TIIABHOM 1ENbI0 Yyero Oyaer
pa3pylIeHre TOCyJapCTBEHHOTO CYBEPEHUTETA U KIOPUIUUECKOE «OCBAILIEHHUE» ITOTO
NPECTYIUICHUs Yepe3 GOPMHUPOBAHUE PEIPECCUBHOTO TI00ATBHOTO MpaBa.’

B paccmorpenun temsl HenerutTuMHOCTA MY C IpUHSIM y4acTue W3BECTHBIE
poCcuiicKHe, a TaKKe 3apyOeKHbIe FOPUCTBI-MEXAYHAPOIHUKH, B TOM YHCIIE, CIIEIUa-
JUCTHI U3 cTpaH-y4yacTHUKOB Craryta MYC.

P TpaaMIIMOHHBIX PYOpUK HAIEro >KypHajla TakXe MOCBAIIEHbI TEMaTHKE
MYVYC. Tak, pyopuka «Ham orBeT UeMbepiieHy» MocBsIeHa MEpaM, MPUHATHIM KOM-
IIETEHTHBIMU opraHaMu Poccuiickorn @enepaunu B OTBET HA MPECTYIIHbIE ACHCTBUSA
psana corpynaukoB MYC B otHomenuu Poccun. B pyOpuke «MexayHapoaHo-nipa-
BOBO€ MHTEPBbIO» MMyOINKYETCs SKCKIIO3UBHOE MHTEPBHIO MUHUCTPA MHOCTPAHHBIX
Pecny6nuku Bypynau, nocsimerHoe Borpocy o MY C. Hecmotpst Ha HeOobIIINE pa3-
MephbI TocyaapcTBa bypyHau, ero pojib B COBpEMEHHOM MEXIYHApPOAHOM IIpaBe TPyA-
HO TMEpPEOLEHUTHh. J[e10 B TOM, YTO 3TO TOCYIapCTBO CTajl0 €AMHCTBEHHBIM B MUPE,
KOTOPOE OCYIIECTBWIIO ycneutvlil npasosoi 6vixo0 n3 Craryra MYC u notomy eé
OMBIT TpeOyeT BHUMATEIBbHOTO pacCMOTpeHus U aHanu3a. O TOM, HACKOJIBKO BakKeH
ATOT OMBIT TOBOPST MOCIIEIHUE COOBITUS B OTHOLIEHUU Pecnyonuku OUmunmnmHel, Ko-
Topas cTaja oobekToM npaBoBoii arpeccurt MY C B mapte 2025 rona, a Takxe Heyaay-
HBIM OMBIT JIPYTUX FOCYAAPCTB, NbITABIIMXCS BbIUTH U3 Ctaryra MY C.

B pyOpuke «Poccuiickne MexkIyHAPOIHO-NIPABOBbIe MHHMIMATUBBI» MBI pac-

' CMm.: Me3sieB A.B. Adprka Kak HCTIBITATEIbHBIN MTOJIUIOH JUIS anpo0aluy «HOBOTO MEXIyHApPOAHOTO NpaBay// A3us
U Adpuka ceromHs.
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CIIEHUAJIBHASA TEMA

CMaTpUBaeM POCCUKCKYK MHUIMATHUBY MO OT3bIBY CoBeToMm bezomacnoctn OOH ne-
penaun B MYC cutyaumii B lapdype u B JIusumn.

B pyOpuke «HecObiBlICECS B MEKAYHAPOAHOM MPaBe» Mbl MyOIHKyeM IPo-
ekT apukaHckux rocynapcts-wieHoB OOH 1o 3anpocy KOHCYJAbTaTUBHOTO 3aKJII0Ye-
Huss Mexnaynaponnoro Cyna OOH oTHOCHTENBHO MOCIEACTBUN FOPUINYECKUX 00s-
3aTeIbCTB TOCYAApCTB, BBITEKAIOIINX W3 PA3JIMYHBIX MCTOYHUKOB MEXKITYHApPOIHOTO
IpaBa, KaCAIOIINXC UMMYHHUTETOB IJIaB TOCYJAapPCTB U MPABUTENILCTB U JIPYTUX CTap-
IIMX JTOJKHOCTHBIX Jul. J[aHHas mpoOiieMa BO3HUKJIA HE TOJIBKO B CBA3HU C OPAEPAMHU
MY C na apecT m1aB rocyapcTB, HO TaKK€ U B CBS3H C IIPABOBBIM HEOKOJIOHHAIIM3MOM
MYVYC, kotopblii 3axBaTuil ce0€ 3KC KIKO3UBHOE MPABO TOJIKOBAHMS 00S3aTENbCTB IO-
CyZapCTB, MpUYEM, HE TOJIBKO N0 CTaTyTy, HO U IPYTUX UCTOYHUKOB MEXAYHAPOIHO-
ro npasa. [loka mpoeKkT ocTajcs Hepealn30BAHHBIM M PacCMaTpUBAETCS B PyOpHKe
«HecoOpbIBIIETOCS»

B pyOpuke «MexayHapoaHO-NIPAaBOBbIe JOKYMEHTbI» Mbl TyOIHKYEM 3aKJIII0-
yeHne MexnaynapoaHo-npasoBoro Cosera npu MU/[ Poccnn 1o onieHke nesTesnbHo-
ctu MYC.

B menom, Marepumainbl cenMagbHOIO BBITYCKA HAIIETO XypHala IO3BOJISIIOT
CZIeJIaTh BBIBOJ O TOM, YTO HECMOTPS Ha TO, YTO MexX1yHapOAHBINA YTOJOBHBIN Cy/ MbI-
TaeTcs MO3ULUOHUPOBATH CE0sI OPraHOM «I10 OOpHOE ¢ O€3HAKa3aHHOCTBIO» (HE CIy-
YailHO OJIHA U3 cTaTel 0co00 MOAYEPKUBAET MPOOIEMY MEXKIYHAPOIHO-IPABOBON MU-
Mukpud MYC), ¢ FopuIHYECKON TOUKHU 3PEHUS OH SBIISIETCS HEJETUTUMHBIM OPTraHOM,
MHCTUTYTOM IIPAaBOBOIO HEOKOJIOHHMAJIM3MA, OCYIIECTBIISIOMUM IIPABOBYIO arpeCcCUro
IIPOTHB LIEJIOTO PsAJA TOCYAapCTB, B TOM 4uCie, MpoTuB Poccnn. Penakimonnas xose-
rust KAKMIIu MO npurnamaer yutaresned K JUCKYCCUH 10 TaHHOM MpoOjeMaTHKe B
JATbHEHIINX BBITYyCKaX JKypHaJIa.

4 Kazanckuii scypran mexcoynapoonozo npasa u mexcoynapoonsvix omnouienuii Ne 16 (2025)
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MEXIYHAPOJHBIN YI'OJIOBHBIN CYI:
HE MEJXIYHAPOJHBIN, 1 HE CY ]|
(MexxxyHapoaHO-IPABOBasi MUMHUKPHS)

MessieB A.B.!

Annomayun: B ctathe paccmaTpuBaeTcsi GEHOMEH MEXTyHapOHO-PAaBOBOM
MUMUKpUUN B KadecTBe mnpuMepa paccMaTpUBAeTCs WHCTUTYT HW3BECTHBIN O]
HauMeHoBaHueM «MexayHapoanblii yronoBusid cya» (MYC). Jloka3biBaeTcs, 4ToO
MY C He sBNs€TCS HU B TIOJTHOM CMBICIIC HA MEKIYHAPOIHBIM, HU CYI€OHBIM OPTaHOM.
BrlisiBlIeHBI OCHOBHBIE peanbHble KBanuduuupyomue npusHaku MYC, koTopsle
MO3BOJISIIOT PAacCMAaTPUBATh €r0 B KAueCTBE OpraHa MpaBOBOTO HEOKOJIOHHUAIM3MA.
JlaHHBI! BBIBOJ AT OCHOBAHUS sl HOPMUPOBAHUS ONPEICTIEHHON MEXKTyHAPOIHO-
npaBoBoi nonutuku Poccuiickoii ®@enepannu B oTHomeHun MYC kak opraHa
HEJICTUTUMHOTO [0 CBOEMY XapaKTepy U MPECTYIMHOTO M0 CBOUM JEHCTBUAM, TPEXK/IC
BCET0, B KOHTEKCTE €r0 HEITPAaBOMEPHBIX aIrPECCUBHBIX IEUCTBUHN B OTHOLIEHUU Poccun.

Knrwoueesvie cnosa: mesxicoyHapoonoe npago; MedcOYHaApOOHble OMHOULEHUSL,
Mesicoynapoonwiii  yeonoeuwiii cyo, Poccuiickas ®edepayus,; HerecumumHOCMb;
npaso6ol HeOKOJIOHUANUIM.

Abstract: The article examines the phenomenon of mimicry in international law.
As an example of such international legal mimicry, the institution known as the In-
ternational Criminal Court (ICC) is considered. It is proved that the ICC is neither an
international nor a judicial body in the legal sense. The main real qualifying features of
the ICC are identified, which allow us to consider it as a body of legal neocolonialism.
This conclusion provides grounds for the formation of a certain international legal pol-
icy of the Russian Federation in relation to the ICC as a body illegitimate in its nature
and criminal in its actions, primarily in the context of its illegal aggressive actions
against Russia. Keywords

Keywords: international law, international relations, International Criminal
Court; Russian Federation; illegitimacy, legal neocolonialism.

B craree 1 Pumckoro CraTyTa yTBEp)KIaeTcs, YTO CO3AaBAEMOE TIPYyNIION
roCyJIapCTB YUpexeHue Mo 1 Ha3BaHueM «MexayHapoaHbIi yrojoBHbIN cy» (MY C)
SABJISACTCS «IIOCTOSIHHBIM OPTaHOM, YIIOJJHOMOUYEHHBIM OCYIIECTBIISTH IOPUCIAUKIIUIO B
OTHOIIEHUH JIUL, OTBETCTBEHHBIX 34 CAMbIE CEPbE3HBIC NIPECTYIUIEHUS, BBI3bIBAIOIIME

LJIOKTOp FOpUANYECKHUX HAYK, 3aBEYIONIHI Kaeapoit MexIyHapoaHoro npaBa Yuusepcutera Yipasnenus « TUCBN»
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03a00YEHHOCTh MEXJIYHApOJHOro coolmecTBa». B To ke BpeMs, aHaliu3 HOpM
Craryra MYC u npakTUKH €ro AeATEIbHOCTH MO3BOJSET YTBEPXkAaTh, yTo MYC
HE COOTBETCTBYET TOMYy 0Opa3y, KOTOPbI OMHMCHIBAETCS B JAHHOM COIJAIICHHH U
IpeAcTaBiIsgeT co0oil HeuTo nHOoe. OAHAKO MpEeXae YeM OTBETHTh Ha BOINPOC, YEM
xke saBisgercs MYC Ha camoM zerne, cieayeT OTBETHTh Ha BOIIPOC O TOM, YEM OH HE
apusierca. st oTBeTa Ha 3TOT Bompoc cienyeT pacemorperb MYC B KOHTEKCTe
npoOJIeMbl MUMUKPUH B MEXKIYHAPOJAHOM IpaBe. TepMUH «MUMHKPHS»® XOPOIIO
U3BECTEH, MPEXAE BCEro, B OMOJIOTMU, U O3HAYa€T MAaCKUPOBAHHME I0J BHEIIHHE
MPU3HAKK TOTO UBOTO OPraHu3Ma, KOTOPbIM CYOBEKT MUMHKPHH, HA CaMOM JIEJe,
He aBisieTcss. OgHaKO MUMHKpPHS TaK)Ke HAOII0aeTCs U B COLMATbHO-TTOTUTHYECKUX
SIBJICHUSX.>

HemanonpumepoBMUMHUKPUHBMEKTYHAPOIHBIX OTHOILEHUSX UMEXK TyHAPOAHOM
npase. Psagy MexIyHapOoJHO-IIPABOBBIX MHCTUTYTOB OBLIM NMPUCBOEHBI HAa3BAaHUS B
KOTOPBIX yKa3aHbl IPU3HAKHU, KOTOPBIMHU JaHHbIE NHCTUTYTHI HE 00s1aatoT. TakoBsl,
HanpumMep, «KHE3aBUCUMBIE M OECIIPUCTPACTHBIS» MeXaHu3MbI 10 Crupun 1 1o MbsiaMe,*
a taxxke «HezaBucumas» komuccusa CIIH OOH no paccienoBannto Ha Ykpaune. U3
Ha3BaHUM 3TUX HMHCTUTYTOB MOKHO MPEIIOJIOXKUTh, YTO OHH CPOPMHUPOBAHBI HA
OIIPEEICHHBIX PUHLUIIAX, 00ECICYNBAIOIIUX UX HE3aBUCUMOCTh. OJJTHAKO HAa CaMOM
Zielie, HU4ero noao0Horo He Hadronaercs.’

MuMuKpHsT B MEXIYHAPOJIHOM MPaBE MPECTaBIsAET COOOM OMACHOE SIBJICHUE,
100 CO3aHME JOKHOT O MPEICTABIEHUS O COAEP>KAHUH MUMUKPHUPYIOLIEr0 MHCTUTYTa U
MO3BOJISIET BBOJUTH B 3a0JTyK/I€HUE YYACTHUKOB OTHOILICHH, MPUCBAauBasi ONpeeiaEH-
HBbIM 00BbEKTaM MpPU3HAKU, KOTOPBIMU OHH, HA CAMOM JieJie, He 001a1atoT. GakTHYeCKH
peub uIET 00 0OMaHe, UTO MOXKET OCTABUTH BOITPOC O HEIEHCTBUTEILHOCTH IOTOBOPOB
O CO3JIaHUH TaKUX WHCTHTYTOB.’

C MUMUKpUEN MBI CTATKMBAEMCS U B clTydae M e TyHapOTHOTO yTOJIOBHOTO Cya.
Hecmotps Ha cBoe Ha3Banue u ipeteH3nu, MY C He aBiseTcsa HU MEKTyHapOAHbIM, HU
cyneoHbiM opranoM. OnHako mumukpus MY C npoucxoaut He citydaitHo. Kak Oyzaer
MOKa3aHO HMKE, MOJ BUIOM MEXAYHAapOJHOIO CYyAEOHOro OpraHa MpOU3BOAATCS

NENCTBUSA, IPEACTABISIIONINE OONBIIYIO OMACHOCTH JJI MEXKIYHAPOJAHOIO MPaBa.
seoskoskokskokosk

2 OT TpevYecKoro «KMUMUKOC) (TI0IpaXKatOIINH)

3 IMEIOTCSl MHTEPECHBIE IPUMEPBI TAKOH MUMUKPHUH B COL[HATBHO-MIONUTHYECKOH ncTopuu Poccru Tak, KOHTPOJIbHBII
naket «Pyccko-kuraiickoro 6anka», coznanHoro B Poccutickoit Umnepun B 1826 romy npuHaiiexan mati GpaHIly3cKUM
OaHKaM.

“International, Impartial and Independent Mechanism to assist in the investigation and prosecution of persons respon-
sible for the most serious crimes under International Law committed in the Syrian Arab Republic // https://iiim.un.org/

> Ha mpakTuke 3TH OHM NPEACTABISIOT COOOH OOBIYHBIE 3aBHCHUMBIE M INPEIB3SATHIE OpraHbl, 00ECIEYMBAIOLINE
MIPOBE/ICHUE MOBECTKU onpeneneHHblx rocyaapcers win THK. Tak, nHanmpumep, npesuaent «HezaBucumoit» komuccuu
[0 paccleOBaHUIO Ha YKpauHe gBiseTcsa rpaxaanuHoM Hopseruu - rocynapcrsa-unena HATO u EC, aBnsromuxcs
OTKPBITBIMU YYaCTHUKaM{ BOOPY)KEHHOTO KOH()JIMKTa Ha YKpauHe.

¢ Cm. Yacte V. BeHCkOW KOHBEHIMH O TpaBe MEXIyHapOAHBIX 1oroBopoB 1969 r. (HenelicTBUTENBHOCTS,
NpeKpalieHle 1 MPUOCTaHOBJICHUE AEHCTBHUS IOTOBOPOB) U, B 4aCTHOCTH, cT. 49. (OOMan).
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CIIEHUAJIBHASA TEMA

TE3UC 1. MYC HE ABJAETCA <MEKAYHAPOAHBIM» OPTTAHOM

Jls1st TOr0, 9TOOBI TOT WJIM MHOM OpraH MOT TIPU3HABATHCS «MEXKTYHAPOTHBIMY,
OH JIOJDKEH OTBEYaTh PANY KPUTEPHUEB «MEXKIyHApOJIHOCTW». K Takum KpuTepusm
CJIEYET OTHECTHU:

1) Penpezenmamuenocms NaHHOTO opraHa (B TaKOM OpraHe JOJKHO OBITh
00eCIeueHo CIPaBEIITUBOE MPEICTABUTEILCTBO PA3IUYHBIX CYOBEKTOB).

2)Konnezuanbhocms TPUHATHS PEIICHUN B TaKOM opraHe (pemeHusi Takoro
opraHa  JOJDKHbl MPUHUMATHCS KOJUJIETHAIbHO W MCKIIOYAaTh IPOU3BOJIbHBIC
CAMHOJIUYHBIC PEIICHMUS)

PaccmoTpum Bompoc O TOM, MMEKOTCS JM YKa3aHHbIE KPUTEPUU B TAKOM
uHcturyte kak MYC.

1.Penpezenmamugnocma

MexayHapoaHBIM TOT WJIM UHOM OpraH (Kak OyeT MoKa3aHO HUXKE — ITO UMEET
0c000€ 3HayYeHUe ISl MEXIYHApOJHOIO CyJia) SIBIAETCS HE B CHIIy TOTO, YTO OH
co3aa€Tcs TOCYIapCTBAMM UITM UHBIMH CYOBEKTaMHU MEKTyHApOIHOTO MpaBa.

MexayHapoaHBIM MOXKET OBITh TOJIBKO TaKOM OpraH, KOTOPhIN CO3/1aH IPYIION
rocyJ1apcTB, KOTOpasi XapaKTepU3yeTcs JOJKHBIM MPECTaBUTEIBCTBOM.

Takoe [OMKHOE NPEACTaBUTENLCTBO OIpeNeNsiercs, Hanpumep, cr.4-6, 9
Craryra Mexaynaponnoro Cyna OOH, ct. 2 Cratyra MexaynapoaHoro TpubyHaia
110 MOPCKOMY TIpaBy.

Takum 00pazoM, JJiE TOTO, YTOOBI CUMTATHCS «MEXKIYHAPOIHBIM» OPraHoM,
MVYC nomkeH COOTBETCTBOBATh KPUTEPUSIM CIPABEIIMBOIO MPEACTABUTEIIHCTBA HA
TPEX OCHOBHBIX YPOBHSIX:

(1) OcHoBHBIE reorpaduyecKre peruoHbl MUPA;

(2) oCHOBHBIE TPAaBOBBIE CUCTEMBI MUPA;

(3) rnaBHeiime GOpMbI IUBUIIA3AIUH.

Paccmotpum, coorBeTcTBYET 1M MY C yKa3aHHBIM KPUTEPHUSIM.

(1) CnpaBepyiBO€ MPECTaBUTEIBCTBO OCHOBHBIX reorpaguuecKux peruoHoB
Mmupa.

Ha mnepBblii B3rin, B cocTaBe rocylaapcTB —ydacTHHUKOB Cratyra MYC
pa3lIMuHbIE PETHOHBI MHUpa IMpeJCcTaBieHbl. Tak, y4acTHMKaMU 3TOro J0TrOBOpa
ABJISIOTCS rocynapctBa EBpornbl, Azun, Adpuku, Amepuku, Oxeanuu. B To xxe Bpems,
He npejcTaBieHbl peruonsl bikuero Boctoka, CeBeproit Appuku, FOro-Boctounoii
Azun. Takum oOpazoMm, Crarytr MYC He oTBeuaeT KPUTEPHUIO CIPaBEJIMBOTO
MPEICTaBUTENIbCTBA BCEX OCHOBHBIX reorpauyecKux peruoHOB MUPA.

Uro kacaeTtcst BOIpoca 0 CIpaBeNIMBOCTH T'e0rpauecKoro npeICTaBUTEILCTBE
B opranax, co3aanubix CtatryroM MYC, To OH peryaupyercs CIeIyonuM 00pa3oMm:

[Ipu ¢opmupoBanuu cyaedbnoro kopmyca MYC reorpaduueckue permoHbl
MOJIYUYMJIU CIEAYIOUIEE TPEACTABUTEIIbCTBO:

Adpuka — 4 mecta
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Jlatunckas Amepuka u Kapubdckuii 6acceitn — 4 mecta

A3sus — 3 mecTa

Bocrounas EBpona — 3 mecra

3anannas EBpomna «u ap. rocygapctsa» - 4 MecTa

Kak Buaum, myTeM MCKyCCTBEHHOTO pasaeneHus EBporbl Ha «BocTouHyo» U
«3anagHyro», npeAcTaBuTeNr EBpONBI MONIYYHWIM CEMb MECT, TO €CTh CTOJBKO XK€,
CKOJIbKO Adpuka u A3usi BMECTE B3SThIE.

Takum obpazom, MY C dpopmupyeTcs ¢ HapyleHUEM IPUHIUIIA CIIPABEIITUBOTO
reorpapuueckoro npeacTaBUTENbCTBA. P perMoHOB HE MpeacTaBiIeHbl BOOOIIE, a
MCIOJIb3YIOIINECS] KBOTHI PACIPEACIICHHUS] MECT HE SBJISIFOTCS CIIPABEIMBBIMH.

(2) CrpaBeqBO€ NPEICTaBUTEIHLCTBO OCHOBHBIX MPABOBBIX CHCTEM MHpA.

Bompocy o copaBeIMBOM — MPEACTABUTENBCTBE OCHOBHBIX — IPABOBBIX
cucteM mupa B MYC He ynensercss HUKakoro CIenHaJIbHOro BHUMaHMs. OIHAaKo
AMIIUPHUYECKUH OIBIT TOKA3bIBAET BIOJHE ICHYIO KAPTUHY: B €r0 COCTaBE HET FOPUCTOB,
MPEACTABIISIONINX HCIAMCKOE, MHAYCCKOE IPaBO, JPYTrMe pEeIUTrHO3HO-IIPaBOBBIC
CUCTEMBI, COLUATUCTUYECKYIO IPABOBYIO CUCTEMY, CUCTEMY OOBIYHOTO IIpaBa. Bompoc
O MPEICTaBUTEIBCTBE MPaBOBbIX cucTeM B MYC CBOIUTCS UCKIIOUUTENIBHO K JIBYM
TaKuM cuctemMaM: aHrjao-cakcoHckoil (AC) u pomano-repmanckoit (PI).

Jlaxe ecnu B coctaBe MY C mMeErOTCA CyIbM U3 TOCYIAPCTB, TPUHAIEKAIINX TON
VI MTHOM IPAaBOBOM CUCTEME, KAK ITPABUIIO0, 3T CYIbH HE SIBISIOTCS «IIPEACTABUTEISIMI)
IIPaBOBOM CUCTEMBI TOTO FOCYIapCTBa, IpaklaHaMHi KOTOPOTO OHU sBJstOTCS. bonee
TOT'0, JOBOJIBHO YaCTO 3TH CYJIbU CO3/IAI0T TONOJHUTEIBHBIN «IIEPEKOCY» B MOJIb3Y JINOO
AC, mu6o PI" npaBoBsix cuctem B MY C, Tak Kak de facto sIBASIOTCS NPEACTABUTEISAMU
100 aHTJI0-CAKCOHKOM, TMOO POMAaHO-T€pMaHCKOM MPaBOBOM TPagULH, B CUITY TOTO,
YTO SIBJSIIOTCS BBITYCKHUKAMM FOPUIUYECKUX BY30B COOTBETCTBYIOIIMX 3aIaJIHbIX
ctpaH. Tak, Hanpumep, cylbs u3 Creppa Jleone (KOTOPHIA, TPEATOIOKUTETHLHO, MOT
Obl MPEJCTaBJISITh OOBIYHO-NPABOBYI0 WJIM IUIIOPATUCTHUUECKYIO CHCTEMY IIpaBa),
ABJIIETCS BBIITYCKHUKOM YHUBepcutTeTa J[3Hau B ObiBIIEH MeTpononauu Ceeppa Jleone
— BenukoOputanuu, cyaps u3 beHnHa nonyuuna cBod nurmiaoMm B Hunpepnanpax, ta
K€ CHUTyalus C TPY3UHCKUM CYAbEH, MOIMYYMBIIUM IOPUAMYECKOE O0Opa3oBaHHUE B
Benukoopuranuu u CIUA u T.4. 4 T.A.

He ciyuwaitHo, nmostomy, mnpencraBurenbctBO B MYC adpukaHckux cynei
HE TMPUBEJIIO K MCIOJb30BAaHUI0 HE TOJIBKO HOPM OOBIYHOIO MpaBa, HO JAKE K
WCIIOJIb30BAHUIO MPAKTUKA CyI0B AdpUKaHCKOro KOHTHHEHTAa. B pesynbrare
UCIIOJIb30BAaHUE MPAKTUKH HAIIMOHAJIBHBIX CYJOB KaK CIOCOO TOJKOBAaHMS IpaBa,
CBOJMTCS K UUTUPOBAHUIO CYJEOHBIX PEHICHUI MCKIIOUUTEIBbHO aHIJIO-CaKCOHCKOU
WJIM pOMaHO-TepMaHCKoM npaBoBbix cucteM.(bosee Toro, peub UAET O Upe3BbIYANHO
Y3KOM IpyIIe rocyAapcTB 3TUX MPABOBBIX CUCTEM).

Takum oOpazom B MVYC, HaOmomaercss OYEBUAHOE HECIPABEITIUBOE
IIPEICTABUTEILCTBO OCHOBHBIX IPABOBBIX CHCTEM KakK MpU (POPMUPOBAHUH CyJia, TaK
U B PEIbHON IOPUUYECKON IESATEIbHOCTH 3TOTO UHCTUTYTA.

[IpocToro mpeacTaBUTENbCTBA B COCTAaBE CyAa Pa3iIMYHbIX reorpaduyeckux
PErMOHOB U TMPABOBBIX CHCTEM HENOCTATOYHO JJII TOrO, YTOOBI YTBEPKIATh O
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MEXIYHAPOJIHOCTH JTAHHOTO WHCTUTYTAa. BakHO, 4TOOBI MHCTUTYT, MPETEHIYIOIHIA
Ha «MEXJIYHApOJHOCThY» €HIE€ M peajibHO NMPUMEHSJ MPABOBBIE HOPMbI Pa3IUYHBIX
PErMOHOB MHUpa U TpaBoBbIX cucTeM. [loka >xe ananu3 npaktuku MYC rosoput 06
UMUTAIUU «MEXKIYHAPOJHOCTHY, JIMIIb MUMUKPUPYS, a HA JI€J€ OCYIIECTBISIONINI
MOJIMTUKY IIPABOBOI'0 HEOKOJIOHMAIN3Ma B IPUMEHEHUU paBa, koraa MY C npuHumaer
pelIeHNs, OCHOBAaHHbIE HA aHAJIM3€ IMpaBa M NPAKTHUKUA JIMIIb OrPAaHUYEHHOTO
Kpyra cTpaH (B OCHOBHOM, CTpaH KJIACCUYECKOrO0 KOJOHHAIM3Ma U COBPEMEHHOTO
HeokonoHuanuima: CIIA, bpuranuu, @panHuun)

(3) CopaBennuBoe MpeACcTaBUTEIBCTBO OCHOBHBIX ()OPM HUBHJIM3AIHI

B Craryre Mexaynapoanoro Cyna OOH npuMeHUTENbHO K TPEICTaBUTEIBCTBY
dbopM NMBUIM3AIMN MCTOJB3YETCS TEPMHUH «BaKHeHImue». B To ke Bpems, B
Hoxmane llectoro Komurera I'A OOH 2024 roga naHHbIM KpUTEpUH, MIpaBaa, yxke
npuMenuTenbHO K Komuccun OOH mo MeXayHapoJHOMY IMpaBy, YTOUHSETCS Kak
«OCHOBHBIE».

Paccmorpum  mpencraButenbctBO B MYC  BaxHEHIIMX/OCHOBHBIX  (popm
[MUBUJIN3AIUH.

EcnrHeo0Xx01uMOoCTh ClipaBeNIMBOTO PE/ICTABUTENHCTBA PETMOHOB U IPABOBBIX
cucteM B Ctatyre MYC yrnoMuHAeTCsl, TO O COOTBETCTBYIOILIEM IPE/ICTABUTEIBCTBE
dbopm nuBUIM3aUMKA yManuuBaeTcs. ECTh OCHOBaHMS mojlararh, YTO 3TO YMOJYaHUE
CHEJIaHO HE CIIy4YalHO.

Bomnpoc o dopmax nuBmimzanmii, TeM 6ojee, 00 OCHOBHBIX WM Ba)KHEUIIIHUX
ux ¢Gopmax, MpeACTaBISIET CEPbE3HBIN HayuHbIM Borpoc. OJHAKO MOXHO CIeNaTh
BIIOJIHE OYEBUIHBIM SMIIMPUUECKUUN BBIBOJ O TOM, YTO CPEAU T'OCYIapCTB-YYaCTHUKOB
Craryra MYC He nipeAcTaBiieH LENblid psal KPYTHERIINX UMBUIM3ALNN: POCCUIICKas,
KUTaWCKasi, UHAUNCKAsl, ETUIIETCKAsl, TypenKas, UpaHCcKast U Jp..

[Tpu 3TOM riaBHbIN JeEKT 3aKII0YAETCS HE TOJIBKO (M, BEPOATHO, HE CTOJIBKO) B
ToM, yTO0 B MY C He npecTaBiieH psAl KpYITHENIINX [IUBUIIN3ALUI, & B JOMUHUPOBAHUU
oaHoil muBwiM3anuu. Jleno B 1o, uyto Ctatyr MYC CKOHCTpyHpOBaH MO MOJEIHU
MPaBOCYAUs TOJBKO OJHOM — a UMEHHO 3alaJ HoN - IUBWIM3ALNH.

JlaHHast MoO/eNlb XOpOILO M3BECTHA I0J] Ha3BAHMEM «KapaTeabHOU» (retrib-
utive justice). B To xe Bpemsi, MHOTHE (POpMBI HIUBUIU3AIUMN 0a3UPYIOTCS HA WHBIX
KOHLENUUX npaBocyaud. Tak. [{ns rocynapcts A3uu u AQpuku BecbMa xapakTepHa
KOHIICTIIMS «BOCCTAHOBUTEIBLHOIO» MPaBOCY s (restorative justice).®

[Ipu aTOM, rocynapcra 3anaJHoi HUBUIM3ALUH, YCIIEIIHO MPOJAABUBILNE ITPU
noaroroBke Cratyra MY C HIMEHHO CBOO KOHLETILUIO IIPABOCY IS, HA IPAKTUKE YEPE3
CBOMX mpencraButTeneil B coctaBe MYC OCyIIECTBISIIOT arpeCCUBHYIO NOJUTHUKY B
OTHOLIEHUU LUBUJIA3ALMI BOCCTAHOBUTEIIBHOTO IpaBOCy1usi. Taxk, 110 CBUIETEILCTBY
osiBuIero [Ipesunenta KOxuon Adpuxku T.MOexku, MexayHapoaHbIH YTOJOBHbBIN CYT
YMBIIIJIEHHO MPECcEK MPOIECC MUPHOIO YPETYJIUPOBAHUE BOOPYKEHHOTO KOH(IIMKTA

"A/79/469 ot 25 Hos0ps 2024 1. [Taparpad 12.

8 PecniyOsinka FOsxHast Adpuka NpUMEHHIA KOHIICTIMI0O UMEHHO BOCCTAHOBHTEIBHOIO, a HE
KapaTeJIbHOTO MPAaBOCYIUS MPH PAa3pEIICHUH CBOETO BHYTPEHHETO KOH(MIMKTA IS TPEOJOJICHHUS
MOCJICICTBUI MPECTYITHOW CHCTEMBI arapTen/ia, co3naB KoMUCCHIO TpaB bl ¥ MPUMHUPEHHUS, KOTOpAs U
3aHUMAJIACh PACCMOTPEHHUEM JIeJI JIUI, COBEPIITUBIINX MPECTYIUICHUS, CBSI3aHHBIE C OCYIIECTBICHHEM
MOJIUTHKH anlapTeHIa.

Kaszanckuii sicypnan mexicoyHapoonozo npaea u mexcoynapoonvlx omuowenuit No 16 (2025) 9



CIIEHUAJIBHASA TEMA

B Yrauje, Korja u3jajia opJep Ha apecT Jujaepa rpyNninupOBKH, COTIACUBIIETOCs Ha
npeKpalieHue OTHS 3a MPEA0CTaBICHUEe aMHUCTHU.”

Nwmerores n npyrue npumepsl nonbITok MY C copBaTe MUPHOE YPETYJIMPOBAHUE
BOOPYKCHHBIX KOHQIUKTOB.' Psim neiictBuit MYC MOXHO paccMaTpuBaTh Kak
IIPOBOKAIMIO TMPECTYIUICHWA M pa3BsA3bIBaHUE KOH(QIUKTa M J1€CTa0MIN3aLUIO
BHYTPHUIOJUTUYECKOM CUTyaluu B rocygapcrpax-uwieHax Craryra. Tak, pacropspkeHue
MVYC mnpasutensctBy HOxHOW Adpuku apecroBarh mnpesujeHta Cymana ObLIO
C/IeJIaHO BBl TOT MOMEHT, B TO BpeMs, Korja B CyJaHe HaxOIUJIUCh F0)KHOA(ppUKaHCKHE
MHUPOTBOPYECKHE BOICKA, YTO HE TOJBKO MOCTABHIIO IO YIPO3y MHPOTBOPYECKYIO
MUCCHIO, HO ¥ ’KM3HU 10KHOA(PUKAHCKUX COJIJIAT.

C BOmpocoM O MNPEACTAaBUTEIHCTBE IMBUIIM3ALMA TECHO CBSI3aH BONPOC O
IIPEICTABUTENIBCTBE PA3IMYHBIX NOJUTUYECKHUX TPYII rocynapctB. Ha ceroansmnmii
neHb B MYC de facto cnoxuiach CUTyalus sIBHOTO JOMUHUPOBAHUSI ONPEAEIEHHBIX
NOJMTHYECKUX TPYNNHUPOBOK rocyAapcTB. Tak, HaOmomaeTcsi SIBHBIM MEPEKOC B
npeacrasurenbcTBe B MYC Takux opranusanmii, kak EBponericknii Coro3 u HATO.
MBI yxe OTMEeYalid, 4TO, COBEPIIMB MaXHHALIMIO C pa3aesioM EBpornbl Ha «BOCTOUHYIO»
U «3aIaJIHyI0», YUCICHHOE O0NbIIUHCTBO cyael B MY C nonyuniia He cToiabko EBpomna
Kak reorpaduueckuii KOHTUHEHT, CKOJIbKO rocynapcrBa EBporneiickoro Coroza (u EC
KaK OpraHu3aliysi, UIMEroIIasi U IpOBOASILIAs CBOIO €IMHYIO BHELIHIOKO MMOJIUTHKY ). 3Ha-
YUTEJIBHOE U HEMPOIOPIIMOHAIIBHO 00JIbIIOE MTpeacTaBUuTeNbCTBO B MY C nonyuunna u
oprannsanusa HATO.

Tak, cpenu cekperapeit (Registrar) MYC npakTuuecku Bce ObLIM IpakJaHa-
mu ctpad HATO. B onpenenénnbie neproasl BpEMEHH PYKOBOACTBO BCEX TIJIABHBIX
opranoB MYC (mmpokypop, Npe3uIeHT cyda U CeKpeTapb) ObUIO MPEeACTaBICHO
rpaxxaanamu ctpad HATO (®panuus, Utanus, Hunepnanasl, BenukoOpuranus)

HomunupoBanue mnpexacrasuteneit crpan HATO ocobGeHHo mnpobieMHO B
OTJEIbHBIX CUTyalUsX. Tak, Bce INIaBHbIE YYaCTHUKH IPUHATHSA PEIICHUs 00 N31aHuU
opaepa Ha apect IIpesunenta PO - npokypop MYC (BenukoOputanus), Npe3uacHT
MVYC (Ilonbmma) u psig (XOTS U B pa3HbIX MajaTax) SBISUIUCH TpaKJaHaMHU CTpaH
HATO. YuutbiBas, yTo cuTyalus, B paMKax KOTOpPO# ObUI U37aH OpJEp Ha apecT,
cBsa3aHa ¢ npsaMbIM yyactueM HATO B BOOpYK€HHOM KOH(JIMKTE, MOXKHO CHAENaTh
BbIBOJ 00 OOBEKTHUBHOM OTCYTCTBHHM HE3aBHCUMOCTH U OECHPHUCTPACTHOCTH TaKOTO
cocraBa MYC B nanHoMm nene.

Takum o0pazom, cregyer o0cob0 pPaccMOTPETh BOMPOC CHPABEIIMBOTO
MpPEeACTaBUTENbCTBA (HA BCEX TPEX YPOBHAX) HE TONBKO B cyneOHoil wactu MYC
B LEJOM, HO M B KOHKPETHBIX @AJaTax, 3aHUMAIOIIHUXCS PaCcCMOTPEHUEM
KOHKPETHOTO Jella WK cuTyauuu. B npyrux mexayHapoassix cynax (MC OOH,

’ UutepBpto ¢ ObBIIUM mpe3ugeHToM [Oxkuoit Adpuku T.MOeku // Kaszanckuit xypHai
MEXIyHapOAHOI0 IPaB U MeXAyHapoAHbIX oTHoweHuH. 2016. C.7-14.

10 Takoii MOMBITKOI SBISCTCS HM3JAaHKWE OpJAEpPa Ha apecT JuAepa OJHOW M3 TMOBCTaHYECKUX
rpynnupoBok B JIPK b.Hraranael, KOoTOpbli , cOrNIacHO MoJIokeHUAM MupHoro cornamenus 2009
roga, Obul mHTErpUpoBaH B cocTaB apmuu Konro. Kak m3BectHo, b.Hraranaa Obu1 apectoBan u
cymum B MY C, a Boopy:x&unblii KoH(muKT B JIPK, B TOM urcne, ¢ yuactuem rpynnupoBky Hraransr,
MPOAOJIKAETCS IO CEM JEHb.
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TpUOyHaJa MO MOPCKOMY IpaBy) TpeOOBaHHE O CIPaBEJIMBOM IPEICTABUTEIILCTBE
PETMOHOB M MPABOBBIX CUCTEM IMPUMEHSETCS K cyay B 1eJoM. OJIHAKO B OTJIMYHUE OT
MC OOH u TMII, paccmarpuBaroriye Kaxaoe €10 B IOJTHOM COCTaBe, 0COOCHHOCTHIO
nearenbHocTH MY C ABisieTcsl TO, UTO OH HE IPUHUMAET PELICHUM B ITOJTHOM COCTAaBE.
B 3T0if CcBsSI3M BOMpPOC O «MEXIyHAPOAHOCTH» KOHKPETHBIX MajlaT MpHOOpeTaeT
KPUTHYECKH BaXKHOE 3HAYEHUE U IMOTOMY JOJIKEH PACCMATPUBATHCS OTIEIBHO.

Ha ¢one orcyrcTBus kakux nub0 4€TKUX mMpaBuil (GOPMHPOBAHUS COCTaBa
KOHKPETHBIX MaJlaT U Ha3HAYEHUS! KOHKPETHBIX CUTYyallMii B KOHKPETHBIC IJIATHI (B
CUTYAIIMH MOJTHOM HEMPO3paYHOCTH ITOTO MpoIiecca) Borpoc 00 ymonyanuu B CtaTyTte
MVYC Bompoca 0 AOJKHOM MPEICTABUTEILCTBE B MMajlaTaX BBIMJISAUT HE MPOCTO
npu3HakoM Opaka B pabote cosmarenedt CtaTyTa, CKOJBKO BIIOJIHE YMBIIIJIEHHOE
ymosyaHue. !

Hedunut penpesentatuBHOcTH B MYC HabmonaeTcs U 0 HEKOTOPHIM MHBIM
KpUTEPHSIM. 2

s oneHku «mexayHapogHoctn» MYC BechbMa BaXKHBIM SIBJISIETCS OIICHKA
nocJieyuel NpaKkTuKM J0orogopa o co3aanuu MYC.

Tak, nMeeTcst AOCTaTOYHO IPUMEPOB TOT'0, YTO rOCyAapCTBa-y4acTHUKH CTaTyTa
MVYC He paccMaTpuBarOT psiJ MOJIOKEHHM ITaHHOTO JOTOBOpa M TO TOJKOBAaHME,
KOTOpOE MPHUAAETCS 3TUM TOJIOKEHUsIM cyabsiMu MYC, o0s3aTelbHBIMU IS Ce0s1.
TakoBa, HanTpuMep, NO3ULIHMSI MHOTHX FOCYIapCTB MO BOMPOCY O TOJIKOBAHUU BOIIpOCa
00 UMMYHHUTETaX BBICIIUX JIOJDKHOCTHBIX JIMII TOCYAApCTB (KaK YYaCTHHKOB, TaK U
HeydacTHukoB Ctatyra MYC) B ux B3aumootHomenusiMu ¢ MYC. Tak, TolkoBaHHe
ctatbu 27 Craryta MY C He npusHaiu 111 cedst 00s3aTeIbHBIMU HE TOJIBKO OTJEIbHBIC
rocyjaapctBa-ydyacTHUkM Pumckoro Craryra, HO W KpYHHbIE MEXIYHAPOIHbIE
OpraHu3alliy MOYTH B TIOJHOM COCTaBe, B 4acTHOCTH, Jlura Apabckux ['ocymapcTs
(22 rocynapctsa) u Adpukanckuit Coro3 (55 rocynapcts).

Uro kacaetcsi Adpukanckoro Corosa, To B okTsa0pe 2016 roma OONBIIUHCTBO

' B mpakTHKe APYyTHX MEKIyHapOAHBIX YTOJOBHBIX CYOB U TPHOYHAJOB JaHHAasA HpobiieMa BCTaBaia JOCTATOYHO
4acTo U B BEChMa YPOUIMBBIX ()OpPMax, 9TO TOBOPHUT O HEOOXOAMMOCTH OoJiee BHUMATEIBHOTO OTHOMICHHS K JAHHOMY
BOIIPOCY TP pa3pabOTKE CTaTyTHBIX JOKYMEHTOB MEXIYHApOIHBIX cynoB. Tak, mpeacenareneM cyneOHOW mamarsl
Ha nporecce C.Mwmmomesnda B MTBIO 3annmanu rpaxkmane wieHa HATO BemmkoOputanuu, SIBISBIICHCS HE TONb-
KO TIPSIMBIM YY9aCTHHKOM BOOPYXKEHHOTO KOH(IHKT B ObIBIIeH FOrocimaBum, HO M ydyacTHUKOM arpeccuu mpotus CPIO.
[Mpuuém, O6puranna P.Mas mocie ero cMepTi 3aMeHMI OmATh-Taku Oputaner] S1.bonomu. BosHnkaeT Bompoc: mouemy
B MEXIYHApOAHOM TpHOyHaIe BOMPOC O 3aHSATHH MECTa TNpecenaTens CyAeOHOW ManaThl JOJDKEH ObLI 3aHMMATh
npencraButens crpanbl HATO u HukTo npyroit? Tem Oomnee, B To Bpems , B coctae MTBIO Ob1mi cBoOOOIHBIE CYyIbH, HE
3aHTHIC HU B OJIHOM Cy/I€OHOM TIpoIiecce.

B nene OviBirero 3am. mpembep-muaucTpa Cepbun B.1llemens B pa3snuyHbIX MajaTax, pacCMaTpUBaBIINX €T0 JIENO,
OoNpIMHCTBO 3aHUMaH rpaxnane crpad-wieHoB HATO. Hanomumm, uto HATO u ero uieHsl IpUHUMAIH TIPIMOE
ydJacTue B BOOPYKEHHOM KOH(IMKTE Ha Teppuropun KOrocnasuu, npudeM, Ha CTOPOHE, IIPOTHBOCTOAIIEH OOBHHAEMBIM.
B neme renepana PMnagnda B cocTaBe OCHOBHOM CyaeOHOW mamaThl (KOTOpas M BBIHECNA TIPUTOBOP), OOJBIIMHCTBO
COCTaBIILIIN TPaKIaHe TOCyIapCTB, He pocTo npeacTaBimsaBmx HATO, HO Tex rocyqapcTB, KOTOphIe OOMOMITH TO3HIINN
BOICK Mo KoMaHoBaHHeM P.Mnannya, a mpencenarens cyaeOHOM manaTsl OB TpakJaHHHOM TOCYAapCTBa, KOTOPOE
HECET MPAMYIO OTBETCTBEHHOCTH 32 NMPECTYIUICHNE TCHONNAA, B KOTOPOM OOBHHSUICS MOJCYANMBIH.

12 HanipriMep, COBEPIICHHO OYEBHUJICH PACOBBIN qucOanaHc B kak B cocraBe MYC B Ie/IOM, TaK U B OT/ACNBHBIX
cynebusx nanarax. Kak e ctpanHo, B MYC nMmeetcs nqeunuT reHaepHoi penpeseHTarnBHocTH. (Hampumep, reanep-
HOE TIPEICTaBUTENIBCTBO B COCTaBe cyneOHbIX manar o geny JK.-I1.bemObr mo nemy ObiBmiero npe3uaeHTa OuinunmyuH
P.[Iyrepre) BosaukaeT Bompoc: Ecnm Bompoc paBHOTO reHAEpHOTO MpencTaBuTeNnbcTBa B MYC B [IEIOM MMEN CTONh
GospIIoe 3HAYECHHE, TO TTOYEMY 3TO BAPYT YTPATHIO 3HAUYCHHE JUI COCTaBa OTACIBHOM CyneOHOW mMmanaThl, KOTOpas
paccMaTpruBaeT KOHKPETHOE JeT0?
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rocynapcTB-uieHOoB AC NpUHAIO pElIeHHWE O KOJJIEKTUBHOM BbixoAe u3 (Craryra
MVYC.

Hecormacue rocyaapcTB-y4acTHUKOB C TOJKOBAaHHEM CTaTbu 27, JaHHOE
rpynnoi cyaeir MY C BeIpaziiioch B MPOEKTE 3apoca KOHCYJIbTATUBHOTO 3AKITFOUECHUS
MC OOH 1o Bompocy 0 I0puInuecKux 00s3aTeIbCTBAX FOCY1apCTB, BBITEKAIOIINX U3
Pa3TUYHBIX MUCTOYHHKOB MEXIYHApOIHOTO MpaBa, KACAIOUIMXCS UMMYHHUTETOB TJIaB
rOCyAapCTB U MPABUTENBCTB U IPYTUX CTAPIIMX JOHKHOCTHBIX JIMIL. XOTS 3TOT 3aIpoC
Y HE ObLI CeNaH, HO caM (pakT MOATOTOBKH TAKOI'O 3alpoca TOBOPUT O TOM, YTO T'O-
cynapctBa AQpPUKH BBIPA3UIN HECOMIACUE C TPAKTOBKOM Bompoca 00 MMMYHHUTETaX,
clenaHHbIX cyabsimMu MYC. "

Ouenky cnocooHoctu MYCA «aeiicTBOBaTh OT MMEHH MEXIYHApOJHOTO
CO00I1IeCTBay CIIEAYET AaBaTh C YUYETOM MO3UIUHU IOCYAapCTB-y4YaCTHUKOB PUMCKOro
CraryTa B KpUTHYECKUX CUTyanMsX. Tak, MHTEpeCHa CTaTUCTHKA KaCaroIasics MOA-
nepxkkn MYC co CTOPOHBI TOCYIApCTB-YYaCTHUKOB I0CIIE€ NMPUHATHS NPE3UIECHTOM
CIIIA pemenus o BBeaeHnH caHkuuii B otHomieHun MYC B mrone 2024 roga Ha
ocHoBe 3akoHa CIIA «O npotuBozaelicTBuM HezakoHHOMY cyay»'* [Tognepxky Cymy
BhIpa3wiIo Jimiib 95 rocygapcts u3 125."° Eme mensinei 0bi1a moanepxka Cymy'®s
despasie 2025 roga B oTBeT Ha caHkiuu, BBenagHHbIe IIpe3sumentom CIIA.!" Bce-
ro 79 rocynmapctB-ydactHukoB Cratyra MYC'™ u3 125 3asgBuim 0 TOM, YTO OHH
noareepkaaoT Cyay CBOIO HEMOKOJECOMMYIO0 TOIICPKKY (unwavering support).'’

13 JlaHHBII TPOEKT 3ampoca paccMarpuBaercsi B pyopuke «HecObiBiieecss B MEKIYHAPOTHOM TpaBe» B HACTOSIIEM
Homepe KypHana.

" Illegitimate Court Counteraction Act // https://www.congress.gov/bill/118th-congress/house-bill/8282/text

5 Cpenn stux 95 rocymapctB: AdranucraH, Anbanusi, AHjoppa, AHturya u bapOyna, ABctpanus, ABCTpHS,
banrnmaneni, benbrusi, benun, Bommeus (Muoronanmonansaoe I'ocynmapcrBo), bocuus u I'epuerosuna, borcrana,
Bpaswnus, Bonrapus, Ka6o-Bepae, Kanana, Yunu, Konym6us, Komopckue Octposa, Konro, Octpopa Kyka, Kocra-Puka,
Kot-n’Usyap, Xopsatusi, Kumnp, Uexus, emokparuueckas Pecryonuka Konro, Jlanus, TxubyTtu, JloMHHUKaHCKAs
Pecniyonuka, DxBanop, Dcronus, Ounnsamus, @pannus, [abon, ['pysus, [epmanms, ['ana, ['perus, ['Batemana,
laitana, I'ongypac, Ucnanaus, Upnanaus, Utanus, SAnonus, Mopaanus, KoponesctBo Hunepnanaos, Jlateus, Jlecoro,
Jluxtenmreiin, Jlutea, JlrokcemOypr, Mansausbl, Manbsta, MaBpukuii, Mekcuka, Monromus, Yepuoropus, Hamuous,
Hogas 3enannus, Hurepus, CeBepnast Makenonusi, Hopserusi, [Tanectunckas asronomus, [lepy, [Tonbma, [Topryranus,
Pecniyomuka Kopesi, Peciyonnka Monnossl, Pymeinum, Cenr-Jlrocuu, Cenr-Buncenra u I'penanunbr, Camoa, Can-
Mapwuno, Cenerain, Ceiimensckue octpoBa, Ceeppa-Jleone, Crnosakus, Crnosenus, FOxnas Adpuka, Ucnanus, CypuHam,
IBeuns, UBeitnapus, 'amous, Tumop-Jlemrn, Tpununan u Tobaro, Tynuc, Yranma, BeaukoOpuranusi, Ypyrsa,
Banyary

16 Joint Statement in support of the International Criminal Court //

17 Executive Order Imposing Sanctions On The International Criminal Court February 6, 2025// Odutmansusiit Caiit
Ipesunenta CIIIA: https://www.whitehouse.gov/presidential-actions/2025/02/imposing-sanctions-on-the-internation-
al-criminal-court/

8 Cpemun atux 79 rocynapcte: AdranucraH, Anbanus, Anmoppa, Auturya u bapOynma, Ascrtpus, bBanrmazer,
benbrus, benus, bonueus, bocaus u I'epuerosuna, bpasunus, bonrapus, Ka6o-Bepne, Kanamga, Ywin, KomymoOus,
Komopckue Octposa, Kocra-Puka, Xopsatus, Kunp, Jemokparnueckas Pecryonuka Konro, Jlanus, JloMmuHUKaHCKAs
Pecniyonuka, Octonus, Ounnsunus, Opannus, [abon, ['ambus, I'epmanus, [ana, I'perus, ['penanma, ['Batemana,
Tonnypac, Ucnanaus, Wpnanmus, Wopnanus, Jlateus, Jlecoro, Jluxtenmrelrn, Jlutea, JlrokcemOypr, MajbIuBsl,
Mansra, Mekcuka, Monronust, YepHoropus, Hamuousi, Hunepnanner, Hurepus, CeBepnas Makenonusi, Hopserus,
[Manama, Ilepy, Ionema, [Topryranus, Pecnyonuka Monnosa, Pymbiaus, Cenr-Kure u HeBuc, Cent-Jlrocust, CeHt-
Buncenrt u I'penaaunsl, Can-Mapuno, Ceneran, Ceittuensckue Octpoa, Cobeppa-Jleone, Cnoakus, CnoBenus, FOxnas
Adpuka, Ucnanus, [ocynapcrBo [lanectuna, lIBenns, lBeitnapus, Tumop-Jlemrn, Tpununan u Tobaro Tobaro,
Tynuc, Yranna, Coenunennoe KoponescrBo, Ypyrsaii, Banyary/ JlaHHBII CITUCOK BBI3BIBAE€T HEKOTOPBIE BOMIPOCH!. Tak,
JTAHHBIHM CITUCOK COJCPKUT yrmoMuHaHue AdraHucrana, 4b¢ MPABUTEILCTBO HECKOJILKMMHU HEJICNIIMU paHee 3assBUIIO HE-
npusHanuu opucaukimn MYC. Takum 00pa3om, TolkoBaHUE «monaepkkm» MYC B cUTyaliu HEPU3HAHUS €0 OPHC-
JIUKIIUU, TIPEICTABIIAET ONpeaeaEHHbIE CI0KHOCTH.

1 Joint Statement - Sanctions International Criminal Court (ICC).Diplomatic statement 07-02-2025 // https://www.gov-
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Takum ob6paszom, 46 rocymapcte-yuactHukoB Craryta MYC naHHoe 3asBiI€HHE HE
noanucanu. Takum 00pa3oM, 3HaAUUTETbHAS YacCTh TOCYIapCTB-y4acTHUKOB CTaTyTa
MVYC He moanepxanu 3asiBICHHE O KOJUIEKTUBHOW MOJJEP>KKE CBOEro CyJa, 4To
TOBOPUT HE B MOJIb3y MPU3HAHUS 32 HUM peajbHOW YHUBEpPCATLHOCTH M TeM Oolee,
€ro MPETeH3UH Ha JACHCTBUE «OT UMEHHU BCETO MEXKTyHAPOIHOTO COOOIIECTBAY.

[Tocne u3manust opjepa Ha apecT MPEMbEP-MHUHUCTPA U MUHHUCTPAa OOOPOHBI
WM3pauns rocypapcrBa-yyacTHukoB Craryra MYC, Hapsgy ¢ 3asBICHUSMU O
TOTOBHOCTH UCTIOJHUTB OPJIEP, 3asBUIIM O TOM, UTO HE OYIyT UCTIONMHATh 3TOT OPJED.

3HauuTensHOE uncio rocyaapets (29), noanucapmux Ctatyr MYC, Tak u He
patuduimpoBanu ero.”’ HecMOTpsi Ha TO, YTO TOJIBKO HECKOJIBKO TOCYAapCTB MPSIMO
COOOIIMIIN O TOM, YTO MPUHSIN OKOHYATEIIbHOE PEIICHUE 0TKA3aThCs OT paTUuPUKauu
(CIHA u Poccus), HepaTuduKkalis OCTaJbHbIX CTPAH B TEYCHHUE MOYTH YETBEPTH BEKa
JTa€T BECKHE OCHOBAHUS PACCMATPHUBATh UX MO3ZUIIMIO aHAJTOTHYHBIM 00pa3oM.

Hakoner, psin rocyaapcets Boimien u3z Ctatyra MY C (I'am6us, bypynau, FOxHas
Adpuka, Gununmnunsl, Adranuctad, Benrpus).

Takum oOpa3zoM, mocjaeaylinasi MPAKTHKA COTJAIICHHUS TOJ Ha3BaHUEM
«Pumckuii Ctatytr MY C» rOBOpHUT O TOM, UTO 3HAYUTEIbHAS YACTh CAMHUX FOCYAapCTB-
YYaCTHUKOB HE pAacCMaTpuBalOT MEXKIyHApOJIHBIM YrOJIOBHBIM CyJ B KAadeCTBE
aBTOPUTETHOTO OPraHa, a €ro peuieHus: — 00sA3aTeIbHBIMU JJIs CEO05l.

OtH 0o0cToATENLCTBA NOKa3bIBalOT, 4To MYC He MOXKeT IelicTBOBATh Ja)Ke OT
UMEHHU TOCyJapcTB-y4yacTHUKOB. [loaToMy OH HE MOXeT ObITh KBaIU(HUIIMPOBAH B
KaueCcTBE «MEKIYHAPOAHOI0 CyAa» U, TeM OoJiee, opraHa, KOTOPBIA, KOOI, UMEET
MTOJTHOMOYHS «0eliCB08amsb OM UMEHU 8Ce20 MENCOYHAPOOHO20 COOOULECMBAY.

He mno3Bonsier paccmarpuBath MYC B KayecTBe «MEXKAYHAPOIHOTO CyJa»
cTpykrypa u mexanusMm MY C no Pumckomy CrartyTy.

Tak, MexaHu3M «MEXAYHApPOJHOTO CyZa» IO OIPEACIICHUIO MPEANoaaract
JIEMOKPATUYHOCTh U KOJLIETHAJIBbHOCTD B IIPUHSITUU PEIICHUH.

[To Pumckomy Craryty psig opranoB MY C sBIISIFOTCS KOJUIETHAIBHBIMU, OJTHAKO
OOJBIIMHCTBO- IBOE U3 TPEX — SBJISIOTCS €IMHOJIMYHBIMHU.

Tak, equHonnuabiMu opranamMu MY C siisitorcst [Ipokypop u Cekperaps.

B curyauuu eIMHOIMYHOCTH JIBYX IJaBHBIX opraHoB MYC roBopuUTh 0 TOM,
YTO OHHU HOCAT «MEXKAYHAPOIHBIIN» XapakTep, HE MPUXOAUTCSI. APryMEHT O TOM, UYTO
OHM CTaHOBSITCS MEXIYHApOJHBIMH B CHIIy MX M30paHust AccamOieeil rocyaapcTB-
yacTHUKOB Ctaryta MYC Bpsin nu yOenuTeneH U MpeacTaBisieT co00il MpaBOBYIO
bukuo. MexIyHapoaHOCTh JTOJKHA OMPEEsIThCS 00BEKTUBHBIMU MTPU3HAKAMHU, a
HE MTPOCTO MPOBO3IIIAINIATHCS UITH MTPE3IOMUPOBATHCSA MOCPEACTBOM MPABOBBIX (DUKITHIA.
U TIpokypop, u Cexperapp MYC gBisitoTCS TpakIaHaMU ONPEAEIEHHBIX TOCYAapCTB
U 00BEKTUBHO SIBJISIOTCS UHOCMPaHHbIMU compyoruxkamu MY C, HO HUKaK HE MEXTy-

HapOJHBIMU OpTraHaMHU.
H[!OG]’IGM& KOJIJICTHAJIBHOCTH HMMEET MECTO HE€ TOJIBKO B BOIIMIOIINX H
ernment.nl/documents/diplomatic-statements/2025/02/07/joint-statement---sanctions-international-criminal-court-icc

2 Amxup, Aurona, baramer, baxpeiin, Kamepyn, Eruner,Opurpes, ['Bunes-bucay, ['antn, Upan,U3panns, Amaiika,
Keiprerzcran, Monako, Mapokko, Mo3zam6uk, Oman, Poccust, Can-Tome u [Tpuacumm, ComomonoBsr OctpoBa, CyzaaH,
Cupust, Tammang, OAD, CIIIA, V3b6ekucran Uemen, 3umbadBe.
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OYEBHJIHBIX CIIy4asX €IWHOJMYHOIO IMPOKypopa M CEeKpeTaps, HO M B CyAeOHBIX
nanarax. @opmanbHO, MAIAThI, JACHUCTBUTEIBHO, COCTOST U3 HECKOJIBKHX CYJIEH.
BHelHe npUHIMI KOJUIETHAJIBbHOCTH, Ka3aloch Obl, coOmoaeH. OqHako npu Oonee
BHUMATEJIbHOM PpPACCMOTPEHUM OKa3bIBA€TCS, 4YTO M CyAcOHble NajlaTbl MOTYT
JEHUCTBOBATh OT UMEHHU OJTHOTO JIMLA — TaK HA3bIBAEMOI'0 €IMHOJIMYHOIO CY/IbH (Single
Jjudge). Ilpu 3TOM, yTBEpKIAETCA, UTO PELICHUE MPUHATO «cyaom». Takum oOpazom,
Mbl BHOBb CTaJKHMBA€MCSl C CUTyallM€d MHUMHKPHUH, KOTJa OAWH CYJbs MPUHUMAET
pelIeHre, KOTOpOe B JAJbHEWIIEM BBIIAETCS 3a pEUIeHHE «Cyaa B Leiaom». Tak,
Hanpumep, pemenue [lanatel npenBapurensHoro npoussoactsa (1) MYC no neny
Owmapa anb bammpa B otHomenuu Pecryomnuku FOxxnast Adpuka Obu1o IpUHATO OJJHUM
YeJIOBEKOM, a UMEHHO cyabe Tapdyccepom, KOTOPBIM ACHCTBOBAT €IMHOJUYHO
(6 kauecmee single judge). Ilpu 3TOM pellleHHE KacaaoCh ajleKo HE TEXHUYECKOTO
BOIIPOCA, a pacrnopsbKeHus npaBUTenscTBy FOxxHOM AdpuKky apecToBaTh NpPe3UICHTA
O.anp-bammpa, Haxoasuierocs B FOxHoit Apuxe Ha cammute Adppukanckoro Corosa.

B pemennn Boiciiero Cyna FOxxHo# Adpuku 1o 3ampocy 00 apecte roBOpuTes,
YTO 3ampoc caenaH « MexAyHapOJHbIM YIOJIOBHBIM CyJOM», XOTs, HA CaMOM [eJe,
OH OBbUI C/IeJIaH TOJIBKO MalaToN MpeABAPUTEIBHOIO MPOU3BOJCTBA B COCTABE OJHOTO
cynbu. Takum oOpazom, Beiciumii Cyn FOxxHol Adpuku gake HE 3aMETHJI IIYJIepCTBA
MVYC u «opornotuin» ¢aiablIMBOe yTBEpKIeHUE HCTHA. K coajaeHuro, 3TOro He
3aMETHJIO M TpaBUTENbCTBO FOxHON AQpuKH, KOTOpOEe BO BpeMs CIyIIAHHA He
oOpatuno BHuManus Beiciiero Cyna Ha TaHHOE OOCTOSITENBCTBO. TakuMm 00pazom,
CUCTEMA KOJUIETHAIBHOCTU MPHUHATUU CylneOHbIX pemieHnii B MYC He coaepkur
YETKUX MPUHLHUIIOB U MPABUJI, KOTOPbIE ObI 00ECIIEeYMBaIl UIMEHHO KOJUIETHAIbHOE (a,
B KOHTEKCTE JAHHOTO pa3/ieNia, 3HauuT, IEUCTBUTENBHO, «MEXKTYHAPOIHOEY ) PEIICHHE.
OTcyTCTBHE ATUX NPAaBUII NPUBOJUT HA MPAKTHKE, K OTKPOBEHHOMY MOIIIEHHUYECTBY
co ctoponsl cynert MYC u ero pykoBOJICTBa.

Takum  oOpa3zom, MexXayHapOOHbII  YrOJIOBHBIA Cyd HE  SIBISIETCS
«MEXyHaApOJHBIM», TaK KaK HE SBISETCS OPraHOM KOJUIETHMAJIbHOTO MPUHATHUSA
pemienuii. Kputhueckn BakHBIA BONPOC O TMPOBEACHUU (WM HEMPOBEIACHUU)
paccieloBaHUM ¥, COOTBETCTBEHHO, BBIIBUKEHUU (UJIM HEBBIJBUKEHUH ) OOBUHEHUH,
OTHAETCS Ha €AMHOJIMYHOE PEIICHUE OJHOIO JIMIA, KOTOPOE, K TOMY K€, HE HECET
HUKAKOM  OTBETCTBEHHOCTH M MOAOTYETHOCTH.

B tex cinyyasx, korga Crarytr MY C npenycMaTpuBaeT KOJUIETHAIBHOE IPUHITHE
pELICHMI, HA MPAKTUKE 3TO TPEOOBAaHUE YACTO HE BBINOJHAETCA, IPUUYEM, IO CAMBIM
Ba)KHBIM BOIPOCAM MEXIYHAPOJAHOIO MPaBa.

JUist mpu3HaHus AOroBOpa «MEKIyHAPOAHBIMY» HETOCTATOYHO OJHOTO IPOCTOTO
(akTa ero 3aKJIfOUE€HUS TOCYJ1aAPCTBAMHU.

Takum o6pazom, Pumckuii cratyr MYC sBisercs He MEXIyHapOJIHBIM

JIOTOBOPOM, @ MEXTOCYIAPCTBEHHBIM COTJIAILIEHUEM.
sokoskoskskskosk
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Paccmorpum Teneps yTBepxkAeHHE 0 TOM, uTo MYC sBisieTcss «CyIaeOHBIM»
OpraHom.

TE3UC 2. MYC HE ABJAETCA «CYAEBHBIM» OPTAHOM

B HanmMoHanbHOM  MpaBe  OCHOBHBIX  CYOBEKTOB  MEXIYHAPOIHOTO
npaBa (TOCYIapCTB) CIOXHUJIOCH JOBOJIBHO JETAJIbHO pa3pabOTaHHOE TOHSTHE
«cyneOHOro» opraHa. AHalM3 W CUHTE3 COJIEPKAHUS JAHHOTO TEPMHUHA MO3BOJISIET
BBIJICNIUTH CIIEAYIONIME KPUTEPHUH, KOTOPHIMH JOJHKEH 00JajaTh OpraH, KOTOPBIM
MIPU3HAETCS «CYJIOM» B TFOCYJIapCTBax pa3jIMYHbIX MPaBOBBIX cucTeM. Cpeau Takux
KBUTM(PUITUPYIOIIUX KPUTEPUEB «CYACOHOT0» OpraHa CleyeT BbIICTUTh CIEAYIOIINE:

-KOMIIETEHTHOCTh

-HE3aBUCHUMOCTb, OECIIPUCTPACTHOCTb,

-CO3/IaHME HA OCHOBAaHMH 3aKOHA

-I0J>KHOE IPUMEHEHHE MpaBa U 3allliTa IPaB YeJIOBEKa

Crateas 14 MexnayHnapogHoro IlakTa O TpakIaHCKUMX U TMOJUTHYECKUX
npaBax 1966 r. racut, 4TO KaXIbI MMEET MPaBO Ha CIPABEIIMBOE M MyOJIUYHOE
pa30upaTesbCTBO Jiefia KOMIETEHTHBIM, HE3aBUCUMBIM U OECTIPUCTPACTHBIM CYJIOM,
CO3JaHHBIM Ha OCHOBAHHMM 3aKoHA. TakuM 00pa3oM, HE TOJBKO HAIIMOHAJILHO-
MIPaBOBBIE CUCTEMBI, HO M MEXIYHAPOIHOE MPABO YKa3bIBACT HA KBATU(DUIIUPYIOIIHE
MPU3HAKHU OpPTaHa, SABJISIOMIETOCS «CYICOHBIMY.

He3aBucumocts u 0ecipucTpacTHocTh. Hukakue nonoxenus Pumckoro Cra-
tyta u [T MYC He comepkaT MOJ0KEHUMN, KOTOpble Obl TApAaHTUPOBAIA HE3aBU-
CUMOCTH U OecrpucTpacTHOCTh cyna. [ocynapcTBa-yuactHuku CtaTyTa clenanu Buj,
4yTO M30paHue Ccynel OOJBIIMHCTBOM TOJOCOB Ha cBoed Accambiiee 00ecrednBaroT
HE3aBUCUMOCTb, a IPUHATHE MIPUCITH- OECIIPUCTPACTHOCTH CYJICH.

*Co31aHHe HA OCHOBAHNH 3aKOHA U MOCJEACTBHUSA 3TOT0

Co3manue cyna «Ha OCHOBAaHMM 3aKOHAa» HMEET CIIOKHYI0 HCTOPUIO B
MEXIYHAapoaHOM mpaBe. JlaHHbIH npuHIMI Obul TPyOO HApyIIEH MNpU CO3JAAHHUU
MexayHapoIHOTO YroJIOBHOTO TpuOyHasna mo OwiBiiel FOrocnmaBum, Korja JaHHBIHN
WHCTUTYT ObUI CO3/laH 0€3 MPOYHBIX MPaBOBBIX OCHOBaHUU. MIHTEpECHO OTMETHTB,
yTo B cBoeM Jiokiazae Cosery besonacnoctu, reicek OOH mnipu3HaBai, 4To 10JKHBIM
croco0oM co3ianus TpuOyHana SBJISETCS MOANMUCAaHUE MEXIYHApPOIHOTO JI0TOBOPA,
OJIHAKO TYT K€ IPUBOIMUI a0COFOTHO HEMPABOBOM apryMEHT JIJIsl 0TKa3a OT JIOJKHOTO
crocoba — a UMEHHO OTCYTCTBHE JIOCTAaTOYHOTO BpeMeHH. ClielyeT Takke 00paTuTh
BHUMaHUE Ha TO, 4uTo ABo€ uieHoB Cb OOH npu co3nanuun MTBIO npsiMmo 3asBisiu
0 TOM, 4TO M30paHHBIA CIIOCOO HE COOTBETCTBYET MEXKIyHapoiHoMy mpaBy.?' Ilpu
CO3JIaHUHM MEXJTYHAPOJIHOTO YTOJOBHOTO CyJa, IOpuAndeckue IeheKThl CO3/aHus
TpubyHanoB ad hoc, kazanoch Obl, ObuTH TIpeogoaeHbl. OIHAKO, ITO OKa3ajJ0Ch WJI-
Jto3ueil. 3aKOHHOCTh croco0a co3aHusl opraHa He obecrieunsia TOW eI, KOTOPYIO
CTaBUT MPUHIIUI HEOOXOIUMOCTH CO3/IaHUs Cy/1a «Ha OCHOBAaHUU 3aKOHaY. [[pumeHuB
TEJICOJIOTUYECKH  METOJ TOJIKOBAHUs, CTAHET SCHO, YTO LEJbIO JAHHOTO MPUHIIUIA
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ABJIAETCS. 00ECIeUeHre TOro, 4ToObl JIF000E JIULO MMENO MPaBO OBITh CYIMMBIM HE
Ype3BbIYAHBIM OPTraHOM, CO3JaHHBIM, HalPUMEDP, UCIIOIHUTEIBHON BIIACTHIO, A CH-
CTEMHBIM OPTaHOM, BXOJISAILIUM B PETYIISIPHYIO CYJ€OHYIO CUCTEMY.

Co3panne Mex1yHapOIHOT0 YTOJIOBHOTO Cyla CTaI0 CO3AaHUEM YPE3BBIYANHOTO
CyJla, OKa3aBILIErOCcsl BHE KAaKOW-TMOO CUCTEMBI IpaBa M APYTUX BETBEW BIacTH Oe3 Ka-
KHX-JTHOO CAEPKEK U TPOTUBOBECOB.

«CyneOHBIMY SIBIIIOTCS] OPTaHbl HE3aBUCUMOM Cy1e0HOM BeTBU BiacTH. Kakue-
aub0 OpraHbl, KOTOpPbIE MOTYT 00JIaJar0T OOJIBIIMMHU IOJTHOMOYHMSMH, BKIIFOUYAS
Oprabl, UMEIOIIME MPaBO HajaraTb HaKa3aHWE U OrPaHUYMBATH CBOOOJY YEJIOBEKa,
BXOJAT B HCIIOJHUTEIBHYIO BETBb. TaK, CIEACTBEHHBIE U NMPOKYPOPCKUE OpPraHbl -
4aCTh UCIIOJHUTEIBLHOM BETBU BIIacTU. B MexXTyHapoJHOM YTOJIOBHOM CYJI€ TPOKYPOP
ABJIIETCS YACThIO CY/1a, YTO HApyLIAET IPUHIIMIT HE3aBUCUMOCTHU U OECIIPUCTPACTHOCTH
1o onpeaeneHno. OQHAKO B KOHTEKCTE HACTOSLIErO pa3feia CTaTbU - TAKOW MOAXO
Craryta MYC He n03BOJISIET IPU3HATH 3TOT UHCTUTYT «CYIE€OHBIM» OPraHOM.

bynyun cozmanubiM u3onupoBaHHo, MYC oka3ajicsi BHECUCTEMHBIM OpPraHOM
CO BCEMH €ro AedeKTamu, OOJIBIIMHCTBO U3 KOTOPBHIX HE MO3BOJIAIOT paccCMaTpUBaTh
€ro Bbl KAYECTBE «CYJICOHOTOM.

Cratyr MY C 0JIHOCTBIO HTHOPUPYET BOIPOC 00 OTBETCTBEHHOCTH KaK JAHHOTO
OpraHa B LIEJIOM, TaK M €r0 JOJUKHOCTHBIX JUI. BO BCex mpaBOBBIX CHCTEMax MHUpPa
3aKOHOJATENBCTBO MPEIyCMATPUBAET MOJOTYETHOCTh U OTBETCTBEHHOCTH CY/IE€OHBIX
OpPraHoB W WX JOJDKHOCTHBIX Jivll. Tak, Hampumep, riaBa 31YToJIOBHOTO KOJEKca
P® «lIpecTyrmuienuss npOTUB NMPAaBOCYAUsD» CONEPKUT TAKHE COCTABBI IPECTYIUICHUH,
KaK IPUBJICYEHUE 3aBEJOMO HEBHHOBHOIO K YIOJIOBHOW OTBETCTBEHHOCTH WU
HE3aKOHHOE BO30YXJCHHE YrOJOBHOTO JEjla, HE3aKOHHOE OCBOOOXKIEHUE OT
YTOJIOBHOM OTBETCTBEHHOCTH, HE3AKOHHBIE 3a/IEp’KaHME, 3AKIIOUYCHHUE IIOJ CTPAKY
WU COJIEPYKAHHE IOJ CTPAXKEM, BBIHECEHUE 3aBEJOMO HENPABOCYIHBIX MPUTOBOPA,
pELICHMS WM UHOTO Cy/1e0HOro akta. Hukakoil OTBETCTBEHHOCTH 32 YKa3aHHbIE Ipe-
CTYIUIEHUS IPOKYPOP, CY[IbH U NHBIE AoJKHOCTHBIE tuia MY C He HecyT. boree Toro,
UM IPUCBOEHBI TAKME UMMYHHUTETHI, KOTOPBIE prima facie BHITISAAT Jaxe OONbIINMH,
9YeM UMMYHHTETBI IJ1aB FOCY1apCTB.

Brecucremnocts MYC cTaBuT cepbé3Hble BONPOCH (PMHAHCHPOBAHMS ITOTO
Oprasa.

®opmanibHo MYC ¢duHaHcupyeTcs BCeMH TocyJapcTBaMu- wieHamu, OHako
3TO BHOBb IpUMep MUMUKpUH. [Ipu OnmrkaiimeM pacCMOTPEHUHN CTAHOBUTCS BUTHBIM,
4TO «MEeXayHapoaHbii» MVYC Ha camoM jene (UHAHCHUPYETCS TOJIBKO OJHOM
pPErHOHANBHOM IpyNnon, a tMeHHO EBponoi. B HacTosmmee Bpems umeHHo ctpansl EC
mwiataT Tpeth Oromkera MYC. Kpome Toro, riaBHBIMU (DMHAHCOBBIMU CIIOHCOPAMHU
MYVYC saBnsiercst y3Kasi NOJTUTHYECKAs TpyNa, KOTOpas MOKET ObITh YCIIOBHO Ha3BaHA
«3anagHoii» (ctpanbl EC muntoc Kanana u Sinonust). YaenbHsli Bec €€ (uHaHCUPOBaHUS
cocrasisieT 6oisee 60%. bonee Toro, 4€TKO MpOCMATPUBAETCA PUHIUI 3aHATHS PYKO-
BozAIKX MOocToB B MYC npeactaBuTensiMiu UMEHHO IIaBHBIX (DUMHAHCOBBIX CIIOHCO-
poB. Tak, ueTsipe npeacenarenss MYC ObUTH IpakJaHaMU KpyITHEHIINX (PUHAHCOBBIX
crioHcopoB 3toro uHctutyta (Kananma, Ilonpma. FOxnas Kopes Anonus). I'pax-
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nanka fnonuu Bo3miaBwia MYC nocie Toro, kak UMEHHO SIMOHUS cTaja MEepPBbIM
dbunancucrom MYC (15.9%).

o sroro nepBbeiM puHancuctom MVYC Obuta I'epmanus. Emé B 2001 romy
["anc-Ilerep Kaymnb, B To Bpems qomxHocTHOE jtuiio MU/ I'epmanuu (1 BriocieicTBUU
cynbs MY C), HazpiBant indpy BkIaga 'epmannn B 0romxet MY C 0122 10 25 pO1IeHTOB
22 TIpodeccop PozenTasb oTMeuat, uTo Takke GPUHAHCOBBIC BIMBAHUS COMPOBOXKIATHCH
U OKUJAHUSIMU COOTBETCTBYIOIIEr0 KOoHTposist MY C: « MU /I I'epmanuu omyGirkoBat
OIOJJIETEHb , B KOTOPOM OOBSIBISIIIOCH, UYTO ['€pMaHUs CMOXKET «3aIlOJIHUTH» OKOJIO
20 mpOUEHTOB aAMUHHUCTPATUBHBIX JTOJHXKHOCTEH CyJla U MPEAOCTaBUI KOHTAKTHYIO
nH(OPMAIMI0O MUHUCTEPCTBA VISl TOTEHIIMAJIBHBIX KaHIUAaTOB. B mepecMoTpeHHoi
Bepcuu OrosmeteHst oT HosA0ps 2003 roma Obuta ykazana Oojiee ckpoMHas Iudpa B
11 mpoieHTOB, HO Ha3bIBAJIACH  «IIEJIb», YTOOBI TpaXkaaHe ['epMaHUU «COCTABIISIIN
HKBUBAJICHTHYIO 4acTh MepcoHana cyaa». I[Ipod. Po3eHTanb KOMMEHTHpPOBaI 3TO
Tak: «OHU TOHSAIHU, YTO, BO3MOXKHO, 3alIUIM CJIMIIKOM JaJIEKO B CBOMX IyOJIUYHBIX
OTKPOBEHHUAX».>

Kcraru,camI'.-I1.Kaynb crancyapéit MY C He umest Fopuinueckoro oopa3oBaHus,
YTO YJUBISIET, OJJHAKO BCE CTAHOBHUTCS MOHSATHBIM B KOHTEKCTE (DMHAHCHUPOBAHMUS
MYVYC co ctoponsl I'epmManum.

Crates 116 Pumckoro Craryra mnpeaycMaTpuBaeT 3TH J0OPOBOJIBHBIC
B3HOCKHI. Ha caiite camoro MYC coo0miaercsi, 9To OH Tak)Ke IMOJIydYaeT JEHBIH OT
«MEXAYHAPOJIHBIX KOPIOPALUMA, YACTHBIX JIMI] U IPYTUX OPraHU3ALNIN.

Onnako B ()MHAHCOBBIX OTUETaxX MOAPOOHOCTH TAKOTO (PMHAHCHUPOBAHUS HA
COOOIIAIOTCH.

Takum oOpa3oMm, MEXIYHAPOJAHOMY COOOIIECTBY MpeaiaraeTcsi MpocTo
MOBEPUTH HA CJIIOBO, YTO UHCTUTYT, MOTYYAIOIIUNA JEHBI'M OT KOpropanui ( Ipu4éM u
MMEHA 3TUX KOPIOpalUil, U pa3MepPbl B3HOCOB YTaUBAIOTCS) SIBISETCA HE3aBUCUMBIM
1 OeCTIpUCTPACTHBIM.

Mumukpust OecipucTpacCTHOCTM B KOHEYHOM HWTOT€, IMpeBpaTWiach B
OTKpOBEHHBIN (papc: B ceHTsi0pe 2002 roga AccamOiest rocyaapcTB-yuyacTHUkoB MY C
MPUHSJIA 3aMEYATENIbHYI0 PE30JIIOIUI0, B KOTOPOH MPOCUJIa BCE TAKUE KOPIOPALUU U
JPYTUE HETOCYJIaPCTBEHHBIE CYOBEKTHI, IPU HAIIPABICHUU JICHET 3asBIATH, YTO ITOT
B3HOCHI «HE HAIpPAaBJICH Ha TO, YTOOBI MOBJIUATH Ha HE3aBUCUMOCTh Cyay.

Takum o00pa3om, MexIyHApOAHBIA YrOJOBHBIA Cyll SIBISETCS OPraHoM,
KOTOPBIN MOXET MOJy4aTh HEMpo3payHoe (PUHAHCHUPOBAHUE CO CTOPOHBI CyOBEKTOB,
KOTOPBIE MOTYT UMETH MPSAMYIO 3aMHTEPECOBAHHOCTDH B OMPEAECIEHHOM UCXOJIE Jea
(pu 3TOM peub UAET Kak O MPOBEJCHUU, TAKU U O HEMPOBEACHUHU PaCCICIOBAHUIN).
CyneOHbIil OpraH 1Mo OmnpeaesieHUI0 JOKeH ObITh He3aBUCHMMbIM. HezaBucumocThb
HE MPOBO3IJIANIAETCA, @ 00ECTIEUNBACTCSI KOHKPETHBIMU TOJIOKEHUSIMU HOPMATHUBHO-
MIPaBOBBIX aKTOB, BKJIFOUAs 3alpeT Ha BHelHee puHaHcupoBaHue CaM pakT OTCYTCTBUS
4ETKOTO MIPABOBOTO PEryJIMpOBaHUsl (DMHAHCUPOBAHUA CyJa HE AT BO3MOXHOCTH
KBAIM(PUIIUPOBATH €T0 B KAYECTBE HE3aBUCUMOTO a, 3HAYUT, U CyJA€OHOTO.

Uro kacaercs mpaktuku nesreabHocTH MYC, To €€ nedexThl B BoImpocax

22See Hans-Peter Kaul, “Der Aufbau des internationalen Strafgerichtshof ”, Vereinte Nationen, December 2001.
2 Rosenthal, op. cit., Note 15.
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(dbuHaHCUpOBaHUA HOCAT Bonutonui xapakrep: B 2023 roay npokypop MYC my0auyHo
pU3bIBaJl PUHAHCUPOBATh KOHKPETHBIE pacciaeaoBanus. Ha ¢poHe mosHoro npoussosa
B BOIIpocax (pMHAHCUPOBAHHSI O0COOO BaXKHO OTMETUTH TOT (PAKT, YTO YIpPABJICHHE
nenbramu MYC ocyuiecTBisieT eqMHOINYHBIA opran — Cekperaph (TpU U3 YETBIPEX
cekperapeit MYC 3anumanu rpaxaane crpan HATO). ®@opmanbHO, OOMKETHBIC
BOINPOCHI paccMarpuBaeT Takxke KosuiekTuBHas ALY MVYC, HO onepatuBHOE
yrnpasienue punancamu MY C ocymiectBiisieT einHoIn4HO Cekperaps.

*KoMneTeHTHOCTh

CyneOHblii OpraH sBISETCA TAKOBBIM, €CJIH OH SIBJISIETCA «KOMIETEHTHBIMY. [1pn
ATOM JIaHHBIA TEPMHUH CJIEyeT NOHUMAaTh BO BCEX BO3MOXHBIX cMbIciax. KoHeuHo,
OCHOBHBIM coziepkanreM ganHoro repmuHa B MIII'TIII aBnseTcs ykazanne Ha HAIM4HE
y cyJa KOMIETEHI[MM Ha pa3pelieHUe JaHHOTO KOHKPETHOTO Jejla B OTHOIICHHH
JAHHOTO KOHKPETHOTO JIULA, TO €CTh, IPEkKIE BCEro, HAIMUKE y CyJa FOPUCIUKIUU.
OpHako HE cleayeT UTHOPUPOBATh U TAKyl0 CTOPOHY TEPMHUHA «KOMIIETEHTHOCTHY,
KaK KBaJIM(DUKAIUIO Cy/IeH.

M3nauvanwhas nedexktuBHOCTh MYC Kak BHECHCTEMHOTO YTOJOBHOTO CYyJa,
CO3aHHOTO U30JIMPOBAHHO OT CUCTEMBI IIPABOBBIX HOPM, OPTaHOB KOHTPOJIS U HAA30pa
npuBesia K (OpMHUPOBAHUIO OpraHa, B KOTOPOM mHpodeccuoHadbHas KBamu(uKaius
COTPYIHHUKOB BBI3bIBAET OOJIBIIINE COMHEHHUS.

N3nauvanwho co3narenu Cratyra MYC He pa3paboTaiv HUKAKOTO MEXaHU3Ma
oOecrieyeHust BBICOKOro MpodeccuoHaan3Ma Cyaei.

Komnerenuust cynei Toibko mnpoBo3riamaercs (cM. cr. 36). OgHako, Kak
BUJIHO M3 MoyioxkeHui (CTaryTa HUKAKOTO MEXaHU3Ma OOECHEeYeHMs «IPU3HAHHOTO
aBTOpUTETa» HE MMeeTcs. B KOHEYHOM HUTOre 3TO MPUBEIO K TOMY, YTO B COCTaB
MY C 6butn n30paHnsbl Tuia, HE UMEBLINE IOPUAMYECKOT0 00pa3oBaHus (TaKOBBIM ObLI
HE TOJIBKO y’K€ Ha3BaHHBIN BbIlIe cynbs Kayns u3 ['epmannn, HO u cyaps O3aka u3
Snonun).

Janublil (pakT roBopuT HE TONBKO O nedexrax codbctBeHHO Craryra MYC
U peajbHOM MpPaKTUKE €ro JAESITEeIbHOCTH, HO U 00 OTHOIIEHHH CaMHUX IOCyIapCTB-
YYaCTHUKOB K JJAHHOMY CYAY.

*loJ12kHOE IPUMEHEeHHe NPaBa U 3aluTa npas yejaoBeka B MYC.

Cyne0OHblii JOTKEH MPUMEHSTh PABO, IIPU 3TOM, JIEIATh 3TO IOJKHBIM 00pa3oM.

1.Ilpumenune npasa. B OOJBIIMHCTBE MNPAaBOBBIX CHCTEM MHpa CyJeOHBIE
Oprasbl SIBJISIFOTCS IMPABOIPUMEHUTENISIMU, TO €CTh MX OCHOBHBIM HHCTPYMEHTOM
U (opMOil N1eATENbHOCTH SIBISIETCA MMEHHO INPUMEHEHHE MpaBa. TeM He MeEHee,
neaTenbHocTh MYC neMOHCTPUPYET JKEIIaHuE CyAed CaMHUM CO3JaBaTh MPAaBOBBIC
HOpMbl. HecMOTpst Ha TO, UTO B MHpE MMEIOTCS MPaBOBBIE CHUCTEMBI, B KOTOPBIX
CylleOHBbIe OpraHbl 00J1aJal0T MOJHOMOYHSIMHU 1O (POPMYITHUPOBAHUIO 00S3aTEIbHBIX
HOPM, TEM HE MEHEE, AK€ B TAKUX IIPABOBBIX CUCTEMAX 3TO IMOJHOMOYHE Cy/1a BECbMa
OTPaHUYEHO U JETAIBHO YPETYJIUPOBAHO B 3aKOHE. TakuMm 00pa3oM, opraH, KOTOPbIA
MOXKET CO3[aBaTh IPABOBbIE HOPMBI, B OOJIBIIMHCTBE MPABOBBIX CHCTEM, HE SIBIIIETCS
Cy1€OHBIM.

2. JosxHoe mnpuMeHeHue mpasa. [log IODKHBIM NpPUMEHEHHUEM IIpaBa

18 Kazanckuii sicypnan mexicoynapoonozo npasa u mexncoynapoonsix omuoutenuti Ne 16 (2025)



CIIEHUAJIBHASA TEMA

MMOHMMAETCS TPABUIIBHOE U MOCIIE0BATEIbHOE IPUMEHEHUE ONIPEACIIEHHBIX TPABOBBIX
HOPM, YTO, B KOHEYHOM UTOTE (POPMHUPYET MIPUHITUI TPaBOBOM onpeaenéHnoctu. MYC
HE CIOCOOEH OCYHIECTBIISITh JaHHYIO (DYHKIIMIO, Ta KaK Y HEro HEeT OmnpeaeiaéHHOro
mpaBa (Jake B TaKOM KPUTHYECKH Ba)KHOM 00JIacTH, Kak pa3Mepbl HaKa3aHusi),
OTCYTCTBHE YETKOTO COJICPKAHUS CTAHAAPTOB JJOKA3aTENbCTB (MUMHUKPHS — Ha3BaHUS
CTaHJapTaM MPUIYyMaHbl, a UX COAEPKaHUE HE ONPEAEIICHO).

B psane cinyuaeB, MYC He mpocTO HE OCYLIECTBIISIET AOJKHOE MPUMEHEHUE
npaBa, HO U He CNOCOOeH ITO JIeNaTh.

Taxk, nHannpumep, MY C He ciocobeH o0ecrieuuTs MpaBo JIF0O0ro OOBUHIEMOTO Ha
anesusanuio cyaeonsix pemenuit. opmansao, B MYC co3nana T.H. anesuisiuoOHHas
nanata. OgHako 310 emé oauH npuMep MuMHKpuu. Co3mgaHue anemusiquOHHON
najaThl JIUIIb UMUTHPYET oOecrieueHre nmpaBa 0OBHHIEMOTO Ha amnelIsuIo TaK, KakK
OHO 3aKpEIUIEHO B MEXIyHapoAHOM mpaBe. OCHOBHbIE MEXKIYHapOJHO-IIPABOBBIC
aKThI 10 MPaBaM YeJIOBEKa 3aKPEIUISIOT MPaBo JI000T0 OOBUHAEMOrO MO YTOJIOBHBIM
JieaM Ha anesuisinuio. [Ipu sTom aneuisiius MoKeT ObITh pACCMOTPEHA HE3aBUCUMBIM
M BBILIECTOSIIUM OpraHoM. AmneisinnoHHas nanata MYC sBasieTcs CTpyKTYpPHBIM
noapasneneaueM MY C 1 moToMy ee pelieHrs He MOTYT YJIOBJIETBOPATh TPEOOBAHUSIM
IpaBa Ha aneJusIuio. bojiee Toro, B HOpMaJbHBIX IPABOBBIX CUCTEMAX ANlEJUISIIUOHHBIE
OpraHbl COCTOSIT U3 00Jiee OMBITHRIX M KBATMPUIIUPOBAHHBIX cyaei. OqHako B MYC
HUKAKHX OCOOBIX TPeOOBaHUU VIS CyACH aneuUIsIIIMOHHON IajgaThl HA B OTHOIIICHUH
uX KBaMM(UKaAIMU, HU JaXKe B OTHOIICHUU OMbITAa HE MpeabsBiseTcs. Ha mpakTuke
B COCTaB aleJUIAIMOHHON MaJlaThl Ha3HAYEHUE MPOUCXOJIUT Cpa3y Mocje BHIOOPOB B
coctaB MYC, Takum 06pa3om, B TaHHOM TajaTe OKa3bIBAIOTCS HE TOJIBKO 0€3 OmbITa
paboTHI Cy/Iei B CBOMX HAIIMOHAJIBHBIX CUCTEMAX, HO Jaxe 0e3 ornpiTa paboTa B caMOM
MYVYC. Takum o6pazom, nedektsl camoro Craryra MY C He 1o3BOJISIIOT 00€CTIeunBaTh
npaBa OOBHHSIEMOTO COTJIACHO IMOJIOKEHUSIM MEKTyHApOIHOTO MpaBa MpaB YeIOBEKa.

[Tocne Toro, kak y>ke ObLIN CleJIaHbl BBIBOJABI O TOM, uT0 MYC He sBIseTCs
HU «MEXITYHAPOJIHBIM», HU «CYJCOHBIM» OpPraHOM, MOKET MOKa3aThCs, YTO BOMPOC O
ToM, sBysieTcsa iu MYC «merncoynapoonvim cyoom», siBnsiercss n3nuiHuM. OgHaKo
3TO HE Tak. JlaHHBII BONPOC UMEET COOCTBEHHOE 3HAYCHUE.

TE3UC 3. MYC HE ABJAETCA «<MEXAYHAPOJIHBIM CYJAO0OM»

Kazanoce Ob1, Pumckuii cratryr MYC siBnisieTcss MEXIyHApOIHBIM TOTOBOPOM,
OnHako MMEITCS CEepbE3HBIE OCHOBAaHMS pPaccMaTpuBaTh 3TOT JOKYMEHT Kak He
COOTBETCTBYIOUIUI MeKAYHAPOAHOMY INPaBY.

Cratyr MYC Obu1 cocTaBlieH B HapyIIEHUE IEIO0r0 psiJia HOPM JCHCTBYIOIIETO
MEKTyHApOIHOTO MpPaBa, IPEX/Ie BCEro, HOPM IIpaBa MEXKAYHAPOAHBIX JOTOBOPOB.

1.Cratbs 34 BeHCKOM KOHBEHIIUH O MPAaBE MEXAYHAPOIHBIX 1I0rOBOPOB 1969 r.
(BKIIM/I) ycranaBiuBaeT, I0roBOp HE cO3/1aeT 00S3aTENbCTB WIIH MPaB ISl TPETHETO
rocyaapcTBa 6e3 ero Ha To corjiacus. bonee Toro, JaHHOE MOJOKEHUE ONPEACIIICTCS
KaK «00I1Iee MPaBUIIo».

Tem He meHee, nosoxkeHus Pumckoro CraTyTa JONMYyCKAarOT BO3HHMKHOBEHUE
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opucaukind y MYC B OTHOLIEHMM TOCYyAapcTBa, HE SBISIOLIETOCS YYAaCTHHKOM
naHHoro aoroopa. Takum oOpaszoMm, co3gatenu Crtatyra MYC npuHAnum HOpMy,
IIPOTUBOPEYAILYI0 HOPMAM MpaBa MEXIYHApPOIHBIX JIOTOBOPOB, JIEHCTBOBABIIETO
Ha MmomeHT 3akmtoueHuss Cratyra MYC. D10 0COOEHHO BaXHO B OTHOIICHUU
rocyapcTs, sapisronuxcs yyactHukaMu BKIIM/L m He ABnsomuxcs y4acTHUKAMHU
Craryra MYC. XoTs, UMEIOTCS OCHOBaHHMs paccmarpuBarh mnojoxkeHus BKIIM/I
KaK OTpakarolllie HOPMbI OOBIYHOTO MEXKIYHAPOJAHOIO MpaBa v, TAKUM 00pa3oM, Kak
0oJsiee yHUBEpcallbHbIE, Hexkenu nosioxkeHus: Craryra MYC.

2.Crarps 13b Cratyra MYC ¢akruuecku BHecna nonpaBku B Ycras OOH.

3asBUB, KaK Obl «IOXOJs» O BO3MOXKHOCTH mepeaaun mnpokypopy MYC co
ctoponsl Cb OOH cutyanuu B 1000M rocy1apctse Mupe, 1anHbiil CTaTyT (pakTHdecKu
n3meHna nonoxxenus Ycrasa OOH. B Ycerase OOH nonoxenuit o nonnomounsix Cb
OOH nepenasats cutyauuu B MYC, He nmeeTcs.

3.Pan nonoxkennit Craryra MYC mMoryT Hapymars yKe€ JaBHO CIIOKHBIIHECS
HOPMBI MEKTyHApOIHOTIO OOBIYHOTO MTpaBa U Aake oOLIMe MPUHLMIIBI ITpaBa. Tak, cTa-
Thsa 27 CraryTa prima facie HapyIaer HopMy OOBIYHOTO MEKIYHAPOAHOrO IpaBa 00
MMMYHUTET I1aB TOCYJaPCTB U APYTHX BBICIIUX TOJKHOCTHBIX JIML TocyaapeTBa. Takoe
HapyLIEHUE COAEPKUT OO0 (POopMyIHMpPOBKA caMOil cTaTbu 27, TMOO TO TOJKOBAHUE,
KOTOPOE JTaHO 3TOM CTaThe OTAEIbHBIMU CyApiMu MY C.

Ecnn npusHate TOonkoBaHue cratbu 27 CraryTa, JAaHHOE CaMUMH CYIbSIMH
MY C, BepHBIM, TO OTCIOJIa CIEYET BBIBOJ O TOM, 4TO co3aarenu MY C npucBonnu eMy
MIOJIHOMOYHSI, KOTOPBIMU OHU CAMH HE 00J1a/1at0T. ITO KacaeTcsl He TOJIBKO BOIpoca 00
MMMYHUTETE BBICIIUX JOJKHOCTHBIX JIUL[ TOCYJApCTB, HE SBJSIOIINXCS YYaCTHUKAMMU
Craryra MYC, HO TrOCcyaapcCTB, ABIIOIMXCS ydacTHUKamu CraTyTa.

[IpakTKa rocynapcTB IMOKa3bIBa€T, YTO Ha MOMEHT noxanucanus CraTyrta
MY C Bce cTpansl MUpa NPpU3HABAIM UMMYHHUTET IJ1aB TOCYIAPCTB B KAYECTBE HOPMBI
OOBIYHOIO0 MEXJyHapogHOro mnpasa. Eciau mpenmnonoxuts, yto cosparenu MYC,
JNEUCTBUTEIBHO, UMEIW B BHUAY BO3MOYKHOCTH YIOJIOBHOTO NIPECIENOBAHUS TIJaB
rOCyAapCTB U MPABUTEILCTB JIFOOOIO TOCYAapCTBA MUPA, TO OHHM IPEBBICHIA CBOU
nosHoMouust ¥ nepeaain MYC Takue npaBa, KOTOPHIMA HE 001afaroT camu. ITO
SBHOE HapyllIeHue oomiero npuHuuna npasa Nemo dat quod non habet (Huxto He MO-
KET MpeJaTh IPyroMy OOJbIIE MPaB, YeM UMEET CaMm).

4. «MexayHapoaHbIN Cy1» JOJKEH ObITh OPTaHOM C YHHUBEPCAJTBHBIM yUYaCTHUEM.
Ha 1 ampens 2025 roma ywyactHukamu Cratryta MYC sBiserca 125 rocymapcts.
Kak yxe nokaszano Beiue, MYC He sBIs€TCS HE TOJIBKO «MEXKIYHAPOIHBIM», HO U
HE SBIsIETCS yHHUBEpcanbHBIM. boisiee Toro, B Pumckom Craryre MYC copepxarcs
TIOJIOKEHUS, npensamcemayowue yHugepcaiuzayuy 3toro goropopa. Tak, crates 120
rnacut: «Hukakue oroBopku k HacrosmeMy CTaTyTy HE MOTYT AenaTbes». JlaHHOe
nosioxkenue popmanbHo coorBeTcTBYET cTaThe 19a BKIIM/I. B T0 ke Bpemsi, Benckas
KOHBEHLHS IOCTPOEHA HAIPUHIUIIE, COTJIACHO KOTOPOMY ITPaBO Ha 3a51BJICHUHU OTOBOPOK
ABIIAETCS. 0OWUM NPABUTIOM, B TO BPEMS, KaK 3alpeT Ha OTOBOPKU — uckaroyeHue. He
CIIy4alHO IIPaKTHKA NTOKA3bIBAECT, YTO 3aAMPEIICHUE OTOBOPOK PUMEHSAETCS HE POCTO
pEIKO, a KpalHE PEAKO. U3BECTEH JIMIIb OJIMH KPYITHBIM MEXTyHAPOIHBINA TOTOBOP CO
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3HAYUTEIIBHBIM YUCIOM YYACTHUKOB, B KOTOPOM 3aIPeHIaloTCs JI0ObIe OrOBOPKHU: **

Takum o6pazom, CtaryTr MY CHe cTast yHHBEpCaIbHBIM JOTOBOPOM, & TOJIOKEHUS
Craryra MYC ¢ oaepkat HOpMbI, IPSIMO IPENSATCTBYIOUIUE €0 YHUBEPCAIBHOCTH.

5.Pumckuit Craryr MY C npezacrasisier coO0i JOKYMEHT HU3KOTO MPaBOBOI0
kauyecTBa. CoracHo nosuoxenusm CrtaryTra co3aH oprad, KOTOpOMY IMPEAOCTaBISAETCS
MOJIHAsE CBO0O/1a IPUHATHS JIIOOBIX PEIICHHH, He orpaHuYeHHass HuueM. OTCyTCTBHE
KaKoro-JIn00 JACHUCTBEHHOTO U d(PPEKTUBHOTO KOHTPOJS 3a AesaTenbHOCThI0 MYC u
HernpoaymManHbeie GopmynupoBku Pumckoro CraryTa MO3BOJSIOT TOCYyAapCTBam-
YYaCTHHKAM TMPEITUCHIBATh JIO0bIE JEHCTBUS MO YCMOTPEHHIO Cyel (MHOTa- Jaxe
OJIHOTO CYAbH>)

Huskoe kauectBo Ctatyra MYC Kak MEXrocyaapCTBEHHOI'O COTJIAIICHHUS], BO-
MHOTI'OM, CBSI3aHO C OYE€BUHOM CIICIIKOM B ITIOArOTOBKE U MPUHSATHUH €T0 TeKCTa. MHOTHE
YYaCTHUKM PUMCKOW JMIIIOMAaTHYECKON KOH(PEPEHIMH OTMedain (haKThl CHEIIKH,
JUIsL OOCY’KJIEHHS Ba)KHEWINMX BOIPOCOB, a TAKXKE CHIIOBOE MPOJIABIMBAHHE pPsila
MTOJIOXKEHHM IO/ PEJIJIOTOM «HEXBAaTKH BpeMeHW». Psi1 HaOmroqaTeneit orMeyuanu, 4To
MHorue eexTsl CTaTyTa ObLIN CBSI3aHBI C O0IIEH MOTUTUKON TOM IPYIIbI TOCYAapCTB
u HITO,* xotopas Oblia riaBHOM ABMKYIIEH cuitoi Kondepeninu, 3akirodaBiieics
B KoHIenuuu «Mim npuHruMai B TOM BUJIE, B KAKOM MPEACTABICHO, WJIM HE TIPUHUMAaKN
BooOme» (Take it or leave it). Takum 00pa3oM, MOKHO C BBICOKOH J10JI€¥ BEPOSITHOCTH
paccmaTpuBaTh U MHOrourclieHHble aedekTbl Ctaryta MYC He Kak omuOKd, a Kak
CO3HATEJIbHYIO TOIBITKY TMEpenucarh ACHCTBYIOIIEE MEXIyHapOIHOE IMpaBo, Ooliee
TOr0 — pa3pylIuTh MPOrPECCHUBHOE MEXKJIYHAPOJHOE IPAaBO U CO3/aTh HHCTUTYT
HOBOTO, HEMEXIYHAPOIHOTO MPaBa, KOTOPOE MOXKHO Ha3BaTh INIOOATBLHBIM MPaBOM.
[IpakTuka nesarenbHocTd MY C mOATBEPKIa€T TAKOE MPEANOI0KEHUE.

B cBsa3u ¢ TeM, uto MVYC Hayaim nOpUHUMATH MPOU3BOJIBHBIE PELICHUS U,
TaKiUM 00pa3oM , MPETEHA0BAaTh Ha MPABO CO3/[aBaTh HOBbIE HOPMBI MEKTyHAPOIHOTO
IpaBa, JAHHBIM MHCTUTYT HE MOXET IIOHUMAThCS KaK «MEXIyHapOIHBbIA cy». B
OOJIBIIMHCTBE MPABOBBIX CHUCTEM MHUpA CYJ HE SBIISIETCS IPABONPUMEHHUTENEM, a HE
npaBoTBopiieM. COOTBETCTBEHHO, CyI€0HBIN OpTraH, KOTOPHIN IPETEHIYET Ha CO3IaHHE
HOPM ITIpaBa, HE SIBISIETCS «MEXAYHAPOIHBIM CyA0M». MeEXITyHApOAHBIN Cy1 TOKEH
OoTpaxaTh MOHUMAaHHE CY0eOH020 OpeaHda, B TIOHUMAaHUU BCEX MPABOBBIX CHCTEM U
IMBWIM3AIAM, 2 HE TOJBKO OJHOW MPABOBOM CUCTEMBI, B KOTOPOM CyJ NMPU3HACTCS
CyOBEKTOM, TPAaBOMOYHBIM CO3/1aBaTh IPABOBBIE HOPMBI.

6.«MexXxIyHapOAHBIM CYJOM » MOXKET OBITh TOJBKO TAKOH CyJl, KOTOPBIH MOTy-
YU MOJTHOMOYMS JIEMCTBOBAaTh B MHTEPECAX U OT MMEHH BCEro ME:KIYHAPOJIHOIO
coodmecTBa. OJTHAKO JOKA3aTEIbCTB HAJTUYMS TaKuX nojaHomounii y MY C He umeer-
Col.

[IpaBna, MexayHapOaHBIM YTOJOBHBIA CyJl TPEANPUHSI MOMBITKY 00bA68UMb

2 Kouseniust OOH o mopckomy mipaBy 1982 r.

> JlaHHOE TIOJIOXKEHHE SIBIIACTCS eI OTHIM ITPUMEPOM HU3KOT0 KayecTBa Tekcra CtatyTa. Hibke B craThe IPUBOIUTCS
npumep, korna Pecrrybmmke FOxnas Adpuka ObIo mpenmucaHo apectoBaTh npesuneHTa CymaHa, W3IaHHOE OJXHUM
CynbEN.

26 Bonpoc o peanbHo# posnn HITO B noarotoBke u npunsituu tekcta Craryra MYC (kak ¥ UX pPOJib B TIOATOTOBKE
IOPYTHX MEXIyHapOIHBIX IOTOBOPOB) B OTEUSCTBEHHOH HayKe HMCCIENOBATh €I NMPENCTOUT. BrpoueM, HEKOTOpHIe
3amaJHbIe aBTOPHI yKe oOpamany BHUMaHHE Ha pa3pylIMTeNbHBIE TOCIEeACTBHU 3TOi ponn (cM. mogpoduee: Hoile D.,
Justice Denied. London. 2014.
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cebsl «0eticmeyIouuM Om UMEHU 8Ce20 MENCOYHAPOOHO20 COOOuecmaay.

B pemrennu Anennsiunonnou nanatel MY C no neny npesunenra Cyaana O.anb-
bamwupa, cyapu 3adBuiu:

«...MEXIyHapOHbIC Cy/Ibl ACHCTBYIOT HE OT UMEHU KOHKPETHBIX TOCYJapCTB, a
OT UMEHH MEXYHAPOIHOTO COO0IIECTBa B LIeioM».*” OTHAKO HUKAKOTO 000CHOBAHHUS
JTAHHOMY YTBEPIKJICHUIO MIPUBEICHO He ObUT0. ** B kauecTBe 0OOCHOBaHUS JAHHOTO
YTBEPXKIICHUS CYIbU JENal0T CHOCKY, KOTOpas, IpaBAa, HE HECET HHUKAaKOro
IOPUMYECKOT0 3HaUeHUs. B MaHHON CHOCKE BCEro JHIIb MPEAJIaraeTcsi MpOYHUTATh
MHeHust TpEX cyaei (O6oe-Ocymxu, Moppucona, Xopmanbckoro u boccrr). Takum
o0pazom, MYC BHOBb IEMOHCTPUPYET MUMUKPUIO TIPABOBOM apryMmeHTaluu. CHOCKH
B TEKCTE CyJE€OHOr0 pEelICHUs, KaK MPaBUJI0, UCIOIb3YIOTCS IJIsl CChUIKM Ha T€ WIH
MHbIE UICTOYHUKHU TpaBa. B 1aHHOM cilyyae HUKAKOTO MCTOYHHUKA IMpaBa HET U JUIIb
UMUTUPYETCSI HAJIMYHE KAKOTO-TO MCTOYHUKA, HA OCHOBAaHUU KOTOPOTO CyJ JENaeT
CBOE YTBEpXKICHHUE, CO3/1aBas JIUIb 8neyamieHue 000CHOBAHHOCTH PELICHUSI.

KoMHYHOCTB cHuTyaluu 3aKil04aeTcs B TOM, YTO BCE TPOE CyAEW BXOAWIU B
coCcTaB AMNEIUISAIIMOHHOW MajaThl, BbIHECHIEH perieHue. To, 4TO apryMeHThl ATUX
CyJie¥l He BOIIUIM B TEKCT OCHOBHOTO PEIIECHUS TOBOPUT O TOM, UTO ATH apTyMEHTHI HE
TIOJTYYHITU 0100peHHUS OOJIBIIIMHCTBA U OCTAITUCH apTYMEHTAMHU TPEX YWICHOB MaJIaThL.”’

3asBUB O TOM, 4YTO MEXIyHapOJHbIE CYJbl JEUCTBYIOT OT HMEHH BCETO
MEKTyHApOIHOT'O COOOIIECTBA, CyAbU ATICIUISIIMOHHOMN NajaThl (HU 0co0asi Tpoika, HU
BECh COCTaB NaJIaThl) HE Jokazanu, uTo MY C sBiseTcs MexAyHapoaHbIM cy1oM. OHH
NPEIOKWIN HAM CUMTATh, YTO 3TO aKCHOMA, HE TpeOyIoIIasi J0Ka3aTeabCTB. TeM He
MeHee, 3T0 He akcuoMma. MY C He SBIeTCA «MeXIyHapoIHbIM» cyaoM. MY C —co3nan
MEKT'OCY/IApCTBEHHBIM COTJIAIICHUEM U MOTOMY SIBIISIETCS «MEKIOCYIapCTBEHHBIMY
WHCTUTYTOM, MUMHKPHIOIINM MOJI CyJ U NMTOTOMY €ro 3asBKa Ha JEUCTBUS OT UMEHU
6ceeo (as a whole) He nmeeT 1moj; cO00i OCHOBaHUM.

[ToHsiTHE MEXTYHAPOAHOTO Cy/la MPEANOJIaraeT, YTO TaKOW OpraH JAEMCTBYET B
ME:KIYHAPOJAHO-NIPABOBOM NPOCTPAHCTBE, TO €CTh B IPOCTPAHCTBE B3aUMOOTHOIIIE-
HUN paBHOMNPABHBIX CyOBhEKTOB. Takue B3aMMOOTHOIIEHHUS IO ONPECTIECHUIO SBIISIOT-
Csl 20PU3OHMATILHBIMU.

Orcroga cienyer, 4To (PyHKIHUEH MEXAYHAPOIHOTO CyAa SIBISETCS (PYyHKIIMS
pa3pellieHus] TPaBOBBIX CIIOPOB MEXK]y PAaBHONPABHBIMU CyOBEKTaMH. DTOT MOJIXO]T
3aKpeIuIsieTcs Kak B Teopun,’” Tak ¥ Ha mpakTuke. B coorBercTBum ¢ YceraBom OOH
u Crarytrom Cyna, MC OOH pa3pemiaet rnpaBoBbl€ CIOPBI U TA€T KOHCYJIbTATUBHbBIC
3aKJII0YEHHS 10 IpUAUYECKUM BorpocaM. IIpouecc co3ganus BCE HOBBIX M HOBBIX
«MEXAYHAPOJHBIX CYJIOB» M MX CHElUaTM3allid B CBOE BpPEeMs MPUBJICK OOIBIIOE
BHUMAaHUE B OPUINYECKON HayKe. B To xe BpeMs 3TOT mpoliecc, BCE-TAKHU, HE MOTY YU

AO0CTATOYHOI'0 TCOPECTUICCKOT'O OCMBICIICHHA. Bcé OT'paHUYIMNIIOCH JIMIIb BBIABJIICHHCM

%7 international courts act on behalf of the international community as a whole

8 Situation in Darfur, Sudan. In The Case Of The Prosecutor V. Omar Hassan Ahmad Al-Bashir.[ICC, Appeals Cham-
ber] Judgment in the Jordan Referral re Al-Bashir Appeal. 6 May 2019. Para 115. // https://www.icc-cpi.int/sites/default/
files/CourtRecords/CR2019 02856.PDF

» Ibid. Joint Concurring Opinion of Judges Eboe-Osuji, Morrison, Hofmanski and Bossa, paras 52-174. See also
paras 431-445. // https://www.icc-cpi.int/sites/default/files/RelatedRecords/CR2019 02857.PDF

* B oTeuecTBeHHOM y4eOHOM muTeparype pasaensl 0 Mexaynapoanom cyae OOH BrirouaroTes B TiaaBbl «CpencTsa
pasperenus cropoB («MUpHBIE CPEACTBa Pa3pPELICHUS CIIOPOBY).
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TEHJEHIIMU «rpoiudepanun» a e€ OoOBsICHEHHE CBEJIOCh K TPUBHAIBHOWU HCE
YCIIOXKHEHUSI MEKYHAPOAHBIX OTHOIICHUH, UX «riobanu3anumy. OHAKO pa3roBOPhI
0 «TEHJICHIMW» MNpoiudepanuu craja JUllb NPUKPHITUEM ropa3io 0osee BaKHOTO
00CTOSITEIHCTBA: @ UMEHHO MOMBITOK BEPTUKAIU3AIUN MEXTYHAPOIHOTO TIpaBa uepes
CO37IaHME MEXKIYHAPOJIHBIX CYJIOB, KOTOPHIM ObLIa MPUCBOCHA HE apOUTpakKHad, a
KapateiabHas GyHKIMs. BaToM CBA3U CTOUT 0CO00 OTMETUTH HACTOMYHMBO MPOIBUTAEMYIO
UJCK0 T.H. «MEXIYHApOIHOI'O YrOJOBHOIO IpPaBa», KOTOpAasl CTajla TEOPETUUYECKUM
000CHOBaHUEM JIsl BEPTUKAIU3AIMH MEXTYHAPOIHOTO ITpaBa (Co3aHue II00aIbHOTO
MpaBa) yepe3 CO3JaHUE MEKAYHAPOJHON YrOJOBHON FOCTULIUH, HHCTUTYTaM KOTOPOM
OBLIIM MPUCBOCHBI MHBIC, HEXKEIIM Pa3pelleHne MPaBOBbIX CIOPOB, (YHKIIUH, TO €CTh
GyHKINMH, BBIXOJISIIUE 32 TIPEACIIbl MEXIYHAPOIHOTO TIPpaBa.

Emé ogaum dakropom, He no3BodisitomuM kBanudpunupoBate MY C B kauecTBe
«MEXAYHAPOJHOTO cCyJa» sBIseTcss OTCyTcTBUE Y MVYC KOHCYJbTATHBHOM
wpucaukumu. Takas HecmocoOHOCT, MYC 03Hauaer, 4To 3TOT OpraH HE MOXKET
BBIHOCHUTH PEIICHHUS, 3HAYUMbIE JIJII BCETO MEXAYHapOaHOro coobdiiectra. Otcroza,
KCTaTH, Ba)XHOE CJIEICTBUE: pelleHus1 OTAeNbHBIX mnamaT MYC 1mo KOHKPETHbIM
BOIIPOCAM HE UMEKOT HOPUIANYECKON CUJIbl U 3HAYEHUS I BCErO MEXIYHApOIHOIO
npasa. B To e BpeMms1, B 3a1aIHON HAyKe U IPAKTUKE MBITAIOTCS IPUAABATh OTACIbHBIM
pemieHuAM OTAeNbHbIX NanaT MYC cuily KOHCYJIbTaTUBHBIX 3aKIIIOYEHUMN, TO €CTh,
Kak Obl UMEIOIINX 3HAYEHUE JJI BCEr0 MEXKIYHAPOIHOTO IIPpaBa.

Emé Oonee ceph€3nbiM (akrtopoM, HE mo3BostOIMM MpuzHath MYC B
KaueCTBE «MEXIYHAPOJHOTO CyJa» SIBISIETCS €r0 HECIIOCOOHOCTH BBIHOCHUTH OOIIHE
(mpuHATHIE B TOJIHOM cocTaBe) pemieHus. Cam mexanu3sm MYC, kak OH 3aKperui€H B
CraryTe — 3TO HE «MEXIYHApPOIHbBIN CY/1», KaK €IMHBINA OpraH, a hparMeHTUPOBAHHAS
COBOKYMHOCTb PEIICHHH OTACIBbHBIX TPYIII CYAEH, CPOPMUPOBAHHBIX TPOU3BOJILHBIMU
Y HEMPO3payHbIMU pelieHus MU pykoBojactBa MY C.

BaxHbIM KpUTEpUEM «MEKAYHAPOJHOIO CYAAa» SBJISAETCS HE TOJIBKO
KOJLIeTHAJIbHOCTB COCTAaBA, HO M KOJJIETUAJIBHOCTH €r0 pellleHil, TO €CTh CHOCOOHOCTH
BBIHOCUTh IPUHATOE pEIICHHE COBMECTHO. B Hacrtosmee Bpemst pemienus MYC
MIPECTABIIAIOT COO0M KOMOMHAIIMIO OCOOBIX MHEHHM OTIEIbHBIX cyled. Pemenus,
KoTopblie ObUTH BeiHECEHBI B MY C enunornacHo. [IpencrapnstoT O0NbIIy0 peAKOCTb.
Hecnoco6nocte MYC  BBIHOCHTB, JICHMCTBUTENIBHO, KOJUICTHAJIbHBIC PEIICHHUS,
roBoputr 0 ToM, 4yTo y MYC OTCYTCTBYET BaKHBIM KPUTEPHUIl «MEXKIYHApOIHOTO
CyJlla», CIIOCOOHOTO BHOCUTH aBTOPUTETHHIE PEIICHUS, 3HAYUMBbIE €CITU HE ISl BCETro
MEXYHapOJHOT0 OOIIECTBA, TO XOTS ObI /ISl TOCYJaPCTB-YYaCTBYIOIIUX B COTJIAIIICHUH
o co3nanuu MYC.

Hecnocobnocte MYC BBIHOCUTH KOJUIEKTUBHBIE PEHICHUS 1O KPUTHYECKU
BaKHBIM BOINPOCaM TOBOPHUT O CIA0OCTH W HEYyOeIUTEIbHOCTH WX apryMEHTAIUH
Jae I 4JICHOB CyJeOHBIX IMajiaT, KOTOPbIE BBIHYXKJICHBI 3asIBISTh HECOTJIACHBIC
i ocoosie MHeHUs. [estenbHocth MY C HaHOCUT yiiepO MEXIyHapOIHOMY IpaBy,
dbopMmynupys mapauieNbHbIE «HOPMBD), KOTOpBIE, K TOMY K€, MPSMO IPOTUBOpEYAT
JEUCTBYIOIIMM HOPMaM MEKIYHApOIHOIO IIpaBa.
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3AKJIIOYEHHUE.

Ha ocHOBaHMM mNpeACTaBIEHHOTO aHajlu3a MOXHO CHENaTh BBIBOJ O TOM,
yTO0 MeXIyHapOAHbIA YTOJOBHBIM Cyl HE SIBISETCA HU «MEXKIyHApOIAHBIMY», HHU
«cyneonsiM» opranoM. Kpome Toro, MYC He siBIsieTCS «MEXIYHAPOIHBIM CYJIOMY.

Kpowme Toro, nporuBonpasHas nestenbHOCTs MY C HE TO3BOJISIET pacCMaTpUBaTh
€ro B KaueCTBE JIESTUTUMHOI'O OpraHa.

Temuemenee, MY CriocTOTHHO MUMUKPUPYET U BBIAAET ce0s1 3a MEXK TYHAPOIHBIN
CyJ1, ACUCTBYIOIIHI OT UMEHHU BCETO MEXKTYHAPOIHOTO coo0IIecTBa. JlaHHass MUMUKpUS
He0o0XoaMMa JIJIsl TOTO, YTOOBI CKPBITh peanbHyto cyliHocTh MYC u ero uenm.

I[lo ¢opme MexayHaponHbI YIrOJOBHBIM CyJ MHpEeACTaBIsieT CcoO0OM
MEXIOCYAapCTBEHHBIA TCEBAOCY/A, a MO COACPKAHUIO - UHCTUTYT COBPEMEHHOTO
IIPaBOBOT0 HEOKOJIOHUAIN3MA, OCYIIECTBISIIOUIMM MTPaBOBbIE arpeCCUU B OTHOIICHHUH
LEJIOT0 psAJia rocyaapcTB Mupa. JlesTenbHOCTh 3TOIrO0 HHCTUTYTA MPEACTABIIAET COOOM
yIpo3y MEXIyHApOAHOMY IIPaBy, MEXAYHAPOJHOMY MUPY M O€30MacCHOCTU U TpeOyeT
AKTUBHOTO TPOTUBOICUCTBUSI.

['maBHBIME pHU3HaKaMu npaBoBOro nmnepuanuima MY C aBiseTcs 3axBat 3TUM
MHCTUTYTOM IIpaBa Ha 3KCKJIIO3MBHOE TOJIKOBaHUE HE TOJIbKO Pumckoro CraryTa, HO
U BCEX MEXIYHApOJIHO-MPABOBBIX 0053aTEIBCTB IOCYIAPCTB MO0 MHBIM HUCTOYHUKAM
npaBa BOOOIIE, «BBISIBIEHHUE HOPM OOBIYHOTO MEXIYHApPOJIHOIO IpaBa», CO3JAAHHE
CBOET0 COOCTBEHHOT'O «IPELEACHTHOIO MPaBay.

Takas nestenbHOCTE MYC o03Hauaetr opmMupoBaHUE TIIO0ATBLHOIO MpaBa, HE
BITMCBHIBAIOIIETOCS B PAMKH MEXIYHAPOJAHOIO MPaBa, KaK MpaBa paBHBIX CyOBEKTOB.

[TosTOMy NMPOTUBOAEHCTBUE HEIETMTUMHOMY MeEXAyHAPOIHOMY YTOJOBHOMY
CyJly —3TO IPOTUBOAEHCTBUE pa3pyLICHUIO MEKTyHAPOAHOTO IPaBa, TPOTUBOAEHCTBUE
(OpMHPOBAHUIO PEMIPECCUBHOTO TNI00AIBHOIO MPaBa.

Koneuno, 1 Takoro npoTuBoeicTBUs NoTpedyercst 0oproda. [lepBoouepenHoit
3alauel Takoil O0opbOBI MpeacTaBiseTcss 00pbda rocyJapcTB 3a CBOW CyBEpPEHUTET,
32 CBOE HCKIIOUUTEIBHOE IPAaBO Ha TOJIKOBAaHWE HOPM IIpaBa, B TOM 4YHCIE,
CBOMX MEXIYHapOJHO-NIPABOBBIX 00s3arenscTB. W pazobmaueHne MUMUKpUU
MexayHapoIHOrO yTrOJIOBHOTO CyJa B 3TOW CBSI3M MOXET ChIFPaTh 3HAYUTEIIbHYIO
pOJIb.
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JABHU ITPOTUB I'OJIMADA:
KAK MOHI'OJINA 3AINUIIAJIA B MEXKIYHAPO/HOM YI'OJIOBHOM
CYJE CBOE ITIPABO IPUHUMATD C BUBUTOM ITPE3UJIEHTA
POCCHUH

Ucnoaunos A.C.'*"

Annomayusn. B ctatbe paccMaTpuBArOTCS MPABOBBIE U IMOJMTHYECKHUE BOIPO-
Chbl, IOJHATHIE B XOJe pa3ouparenbcTBa B MEXIyHAPOIHOM YTOJIOBHOM CYJE IO IO-
BOJy OTKa3a MOHrojimu Kak rocynapcrBa-ydactHuka Puvckoro Craryra, HCIIOTHHUTD
opzep Ha apect Ilpesunenta Poccun, BeitaHHbIN 3TUM CyaoM. KpuTtnuecku aHanu3u-
pyeTtcst HoBasi THHU apryMeHToB CyJia B YaCTH IMMYHHTETOB TIEPBBIX JIHII TOCYIapCTB,
He y4JacTByromux B Pumckom Craryre, a Tak)ke HErOTOBHOCTH CyleH Cylla aJeKBaTHO
pearupoBarh Ha KPUTUKY 3aHUMAEMON WMU IO3UIMH CO CTOPOHBI aKaJIeMHYECKOTO
cooOIIecTBa, a TAK)KE YYUTHIBATh CKJIAJIBIBAIONIYIOCS MPAKTUKE TOCYIAPCTB B YaCTH
TaKUX UMMYHHUTETOB.

Knrwoueswie cnoea: Meoxcoynapoonwiii Yeonosuwiti Cyo, Moneonus, ummyHume-
mul, 2nasa 2ocyoapcmea, Pumckuti Cmamym

Abstract. The article examines the legal and political issues raised during the
proceedings before the International Criminal Court regarding Mongolia’s refusal, as
a State party to the Rome Statute, to execute the arrest warrant issued by this court
against the President of Russia. A new line of arguments of the Court regarding the
immunities of heads of States non Parties to the Rome Statute is critically analyzed, as
well as the unwillingness of judges of the court to adequately respond to criticism of
their position from the academic community, as well as to take into account the emerg-
ing practice of States regarding such immunities.

Keywords: International Criminal Court, Mongolia, immunities, head of state,
Rome Statute

Kxoniy 2024 r B M IyHapOJHOM YTOJIOBHOM ITPaBOCY INU CJI0KUIIACH [IOUCTUHE
YHUKaJIbHAsg CUTyauus, korga MexayHapoasslid YronoBHbeli Cyn (manee - MYC)
MPaKTUYECKA OJJHOBPEMEHHO BbiAan (win noiayuma ot IIpokypopa MYC 3anpoc Ha

'UcnonuuoB Anekceit CTaHHCIaBOBHY — JOKTOP IOPHUINYECKAX HAYK, IPUIIAMEHHbIH mpodeccop Beepoccuiickoit

aKaJieMny BHeITHe# Toprosiu, Mocksa, Poccust e—mail: ispolinov@inbox.ru
2
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BbIJIa4y) OpJI€pPhI HA apECT B OTHOILIEHUHU Cpa3y TPEX I1aB rOCY1apCTB, HE yYaCTBYOLIUX
B Pumckom Craryte (Poccusi, M3paunb u Mpsinma). O01mKUMHE 0COOEHHOCTAMH BCEX
TUX CUTYaLUH SBISETCS, BO-IIEPBBIX, OTCYTCTBUE KAKOT0O-TMO0 pEUIEHUS 10 MOBOIY
BoByieueHHOCTH MY C co croponsl CoBera bezonacnoctt OOH, u BO-BTOpBIX, BeCbMa
CIIOPHBIE YTBEPKACHUS CO CTOPOHBI camoro Cyjia 0 HEMIPUMEHEHUH IPUMEHUTEIBHO K
ATUM OpAEpaM UMMYHUTETOB, PETYCMOTPEHHBIX MEKIyHAPOIHBIM IPaBOM. MOXHO
C abCOJIFOTHOM YBEPEHHOCTBIO CKa3aTh, YTO MOJOOHOE pa3BUTUE COOBITUNA B CaMOM
CTpPAILLHOM CHE HE MOIJIH ce0e MpeACTaBUTh HU pa3paboTunku PuMckoro CratyTa, HU
roCcyJ1apCTBa, MPUHSIBIINE dTOT MEXIYHAPOIHBIN JOTOBOp B 1998 1. .

Hano ormeruts, uTo B ciydae ¢ Poccueit nmpeacraBuTeny 3anagHou JOKTPUHBI
1160 noaaepxkanu perrenre MY C o BbIiaue opAepoB?, MO0 1O OOJIBIICH MPOMOTUAITH
(XOT B J[OKJIAOHBIX 3alMCKaX, HAIMpPaBJICHHBIX B CBOM BHEIIHENOJUTUYECKUE
BEJIOMCTBA, MHOTHE M3 HUX OTMEYAJM BBICOKYIO IPOOJIEMATUYHOCTH MO3UIUHU CyAa
C TOYKH 3PEHHUS HOPM MEXIYHapoaHOTO TpaBa o0 mmmyHuterax'). [lepBast 3apy-
O0exxHag Kputuka no3uuu MYC B 3ToM BoIpoce cTaja MOSBIATHCS JUIIb HEIaB-
HO B CTaThsIX, OMyOIIMKOBAaHHBIX B TEPBYIO OUepelb KUTAWMCKHUMHU aBTOpPaMU’® , THE
B TOM YHCJIE TOBOPWJIOCH O TOM, 4TO BhiIaHHbIe MYC opaepbl Ha apecT ABISIOTCA
NPENSTCTBUEM Ha IyTH MUPHOIO YpPEryJupoBaHUs KOHQIHMKTA Ha YKpanHe. OIHAKO
rpasgyc AOMCKYCCHHM OIMYTHMO HOBBICWICA mociie Bbigaun MYC opaepoB Ha apect
pykoBoacTea M3pawmns, B NEpBYIO O4YEPENb, 3a CUET YUACTHUS C PE3KO KPUTHUUECKUX
TIO3HIINN W3PAMIILCKUX M aMEPHKAHCKHX aBTOPOB®, a BO-BTOPHIX, 33 CYET Tropaso
Oosiee apTUKYJIHPOBAHHOIO M apryMEHTHUPOBAHHOIO HEXEJIaHHUsI TOCYAapCTB MCHOJ-
HATH OTU OPAEPHI B TOM YHUCIIE B BUAY CBOEro Hecormnacus ¢ nosuuued MYC B yactu
UMMYHUTETOB TIEPBBIX JIHI TocynapcTtBa’. HecMOTps Ha caenaHHbIE TOCYAapCTBAMH
OTOBOPKHM, YTO pe€4Yb HJAET TOJBKO 00 HMX MO3WLMHU B MAaJECTUHCKOM Jele, BCe
ITIOHUMAIOT OYEBHUIHBIE MAPAJUIENN CUTYAllMM C UMMYHUTETAMH MPEMbEP-MUHUCTPA
W3pauns ¢ ummynutreramu llpesuaenta Poccuiickoit denepanuu. OduunanbHbIi
BU3UT npembep muHuctpa Wspaunsa b. Heraupsaxy B Benrpuro 3 anpensa 2025 , u
JIEMOHCTpATUBHBIA O0TKa3 BeHrpuu ucnosuuths BblganHbii MYC opaep Ha apect B
COBOKYITHOCTH € yBenomieHueMm Benrpum o Beixone u3 Pumckoro Craryra, crano
SAPKUM TOATBEPKACHUEM PACXOKIAEHUS MO3UIMHI rocynapcts 1 Cyzia B 5TOM BOIPOCE.
Cyas no Bcemy, LIEHTP JUCKYCCUU TOCTENEHHO CMEIAeTCs ( €ClU y>Ke HE CMECTHUIICH)
B CTOPOHY OOCY’KJIeHUsI COOTBETCTBUS no3utnu CyJia B YaCTH HMMYHHUTETOB BBICIINX

3 Chorakis A. The ICC’s Arrest Warrant Against Putin: A Grenade Against Peace in Ukraine?/ https://journals.law.

harvard.edu/ilj/2023/11/the-iccs-arrest-warrant-against-putin-a-grenade-against-peace-in-ukraine/

4 Advisory Committee on Public International Law, «Challenges in prosecuting the crime of aggression: jurisdic-
tion and immunities», Advisory report no. 40, 12 September 2022, p. 16 para. 9 , nocrynHo Ha https:/www.advisor
ycommitteeinternationallaw.nl/publications/advisory-reports/2022/09/12/challenges-in-prosecuting-the-crime-of-
aggression-jurisdiction-and-immunities

SLiuY. op.cit. p. 123-149

¢ Ferdinandusse W._ Who Will Join Duterte at the ICC? A Plea for realism// https://www.justsecurity.org/108890/icc-
plea-for-realism , Ferdinandusse W. Why the ICC Should Respect Immunities of Heads of Third States// https://www.
justsecurity.org/108885/icc-immunities-heads-of-third-states/ , Milaninia N. Time to revisit the ICC’s position on head
of state immunity/ https://www.justsecurity.org/109590/time-to-revisit-the-iccs-position-on-head-of-state-immunity/

"Hansen T. State Objections to the ICC Prosecutor’s Request for Arrest Warrants in the Palestine Investigation//
https://www.ejiltalk.org/state-objections-to-the-icc-prosecutors-request-for-arrest-warrants-in-the-palestine-investiga-
tion/
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JIOJKHOCTHBIX JIMI] COBPEMEHHOM MPAKTUKE rOCYAApCTB, & TAKKE BO3MOXKHBIM Ty TSAM
JU1s1 KOppeKTHUpOoBKU Tto3uniii MY C no 3ToMy BOIpocy.

HeoxumanapiM 00pa3oM CBOIO JIETITY B 3TOT MpoIlecC BHeciaa MoHTomus,
KOTOpasi MEPBOM U3 TOCYAapCTB ydacTHUKOB PuMmckoro Craryra cHayana He mo0osach
B ceHTs10pe 2024 r. npuHsATh ¢ ounmanbHbeM BU3uToM [Ipesnnenta Poccuu M, a motom
OYEHb MOCJIEA0BATEIBHO, APTYMEHTUPOBAHO M YIIOPHO OTCTanBaja CBOKO MO3UIUIO
B XOJIE TMOCJEA0BaBIIMX pa3duparenscTB B MYC mo moBojay €e 0TKasza HCIOJHHTH
opaep Ha apecT. B xome 3Tux pa3buparenbCTB (KOTOpBIC, K COXKAJICHUIO, MPOILIN
MPaKTHYECKU HE3aMEUCHHBIMHU JIJI aKaJIEeMHUYECKOr0 COOOIIecTBa) ObUT MOJHSIT PSI
BOIIPOCOB, KOTOPBIE HE TOJIBKO IMPOJIMBAIOT CBET HA 3BOJIIOLMIO MO3ULHMH CAMOTO
Cyla mo OTHOIIEHWIO K UMMYHHUTETAM MEPBBIX JHUI[ U HA €r0 BOCIPUUMYUBOCTH K
KPUTHYECKHUM apryMEHTaM B CBOHM aJpec, HO BBICBETHJIM HOBBIE YSA3BHUMbIE MECTA U
npo6ensl Pumckoro CraryTa .

1. ITo3unua MYC o no BompocaMm UMMYHHUTETOB MEPBBIX JIUIL TOCYIapCTB.

[ToHnmasi, 4TO BBICIIME JOJDKHOCTHBIE JIMI[A TOCYJApCTBAa TAKXKE MOTYT
COBEpIIATh MPECTYIUICHUs, MoAnaaammue noj opucaukiuio Cyna, pazpadoTyuku
Pumckoro craryta B cT. 27 MNpeayCMOTpENd JOTOBOPHOE pEIICHHE MPOOIEMBbI
UMMYHHUTETOB. HamoMHUM, 4YTO COTJIaCHO M. 2 3TOW CTaTbl «UMMYHHTETHI WJIU
CHeIUaIbHbIE TPOIECCYATbHBIE HOPMBI, KOTOPBIE MOTYT OBITh CBS3aHBI C JOJIKHOCTHBIM
MOJIOXKEHUEM JUIa, OyJlb TO COIVIACHO HAIMOHAJIBHOMY WA MEXIYHAPOTHOMY
MpaBy, HE JOJDKHBI MPEMSITCTBOBATH OCyIlIeCTBICHUIO CylloOM €ro HOpPUCIUKIIUU
B OTHOIIEHWU TAKOTro JHI@». OTO O3HAYaeT, 4YTO, TOCYyAapCTBa, paTUPUIUPYS
Pumckuit cratyT, 7OOPOBOJIBHO OTKA3aJMCh OT UMMYHHTETa CBOMX JIOJKHOCTHBIX
JMIl TPUMEHUTEIIBHO K JIesiaM, paccMarpuBaeMbiM MY C, npuyeM Kak 1o BEPTUKAIU
— B OTHOLIEHMX rocygapcTB ¢ CyAoM, Tak U MO TOPU3OHTAIA — MEXIY CAMUMU
rocyjaapcteamu-ydyactHukamu Cratyta. MHBIMU cloBaMH, roCyaapCTBO-YYaCTHHK
CraryTa B3sJ10 Ha ceOsi JOrOBOpHOE 00s3aTEIBCTBO apecToBaTh M BbAaTh Cyay Mo
€ro OpAepy CBOMX BBICIIUX JIOJDKHOCTHBIX JIMIL, @ TaK)Ke JOJKHOCTHBIX JIUIL JIFOOOTO
JIPyroro rocynapcra-ydyactHuka CTaTyTa, €CIM OHM OKa)XyTCsl Ha €ro TEPPUTOPUH.
Kpome Toro, kak ormeuaer JI. Akanje, IPUHUMAEMBbIE TOCY1apCTBAMU-YYaCTHUKAMU
HOPMbI BHYTPEHHETO 3aKOHOJATEIbCTBA JJIsl UMIUIEMEHTALIMU MOJI0KeHU PuMckoro
CTaTyTa CBUAETEIBCTBYIOT, UTO FOCYAapCTBA PACCMATPUBAIOT CT. 27 KaK CHUMAIOIIYIO
MMMYHHUTETHl JOJKHOCTHBIX JIMI[ BCEX CTpaH-ydyacTHUKOB (CTaTyTa HE TOJIBKO B
otHoteHnd MY C, HO U B OTHOIICHUSAX MEXy 3TUMH rOCy1apcTBaMu®.

Opgnako Cratytr MYC He wuckimouaer wopucavkuuv Cyna B OTHOILIEHUH
MPECTYIUIEHUM, COBEPUIEHHBIX HAa TEPPUTOPHUM rocyaapcTBa-ydyacTHuka CraTyTa
WIM TOCYyAapCTBa, MHBIM 00pa3oM Mpu3HaBmiero ropucaukinuio Cyna rpaxaaHamu
rocyJ1apcTB, KOTOPBIE HE SIBJISIOTCS YYaCTHUKAMHU 3TOTO JIOrOBOpA. DTHU IMOJOKECHUS
CraryTa B CBO€ BpeMsl BBI3BAJIO HAMNPSIKEHHBIE TUCKYCCHHM KaK B X0Jie pa3paboTKu
Pumckoro CraryTa’, Tak U TIOCJIC €ro HMPUHATH, ¥ CTAJI0 OAHON W3 MPUYUH IS OT-

8 Akande D. The Legal Nature of Security Council Referrals to the ICC and its Impact on Al Bashir’s Immunities //
Journal of International Criminal Justice. 2009. Vol. 7. No. 2. P. 338.

® Liu'Y. Revisiting the Customary International Law Avenue: Immunity of State Officials of Non-Party States in the
Enforcement Proceedings of the International Criminal Court// Chinese Journal of International Law, 2024, Vol. 23, No
1, p. 125
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kaza CLIA patudunmpoBare 3TOT MeXIyHApOoAHBIH moroBop'®. Psm rocymapcts (B
nepByto ouepear CIIA) nocienoBaTenbHO HACTAMBAIM HA TOM, YTO MEXIYHAPOIHOE
IIpaBoO 3alpellaeT HaKIaAblBaTh 005S3aTENbCTBA MO MEKIyHAPOIHOMY JAOrOBOPY Ha
TpeThH rocynapcts 0e3 ux coriacus.!! OHAKO TIIaBHBIM (PaKTOPOM IS FOPHCTUKITUH
Cyna sBiseTcsl TeppUTOpPHANIbHAS MPUBA3KA COBEPILIEHHOIO JesSHUA (TeppUTOpUs
rocyaapcTBa-yyactHuka CraryTa), a HE TPa)XIaHCTBO JMIA, €r0 COBEPIIMUBILIETO
(maxke eciu peyb UIET O BBICIIMX JOJDKHOCTHBIX JIMI] FrocyaapcTB). Bo3Hukaromias B
3TOM CJTy4ae BO3MOKHAs KOJUIM3Us 00s13aTeNbCTB rocyaapcts 1o CtatyTy ¢ HOpMaMH
MEXAYHApOJHOIO MpaBa 00 MMMYHHUTETE BBICIIMX JOJKHOCTHBIX JIML[ TOCYAapCTB,
HE SBIAOIMXCS ydacTHUKamu Craryra, pemanach Ha ocHoBaHuM cT. 98 Craryra.
CornacHo 3toii crathe, CyZ He MOKeT 00palaThCcs C MPOChOOW K rocyapCcTBY-
yuyacTHUKy CraTyta, KOTOpass TpeOoBaja Obl OT 3TOr0 TOCYAapCTBa JIEUCTBUH,
IPOTUBOPEYAIIUX €ro 00S3aTeNbCTBAM MO MEXKIyHApOJHOMY IPaBY B OTHOIICHHH
«rOCYJJapCTBEHHOTO WJIM JAWIUIOMAaTHYECKOTO0 HUMMYHHUTETAa JUIA WM HMYIIECTBA
JIPYroro rocyaapcra» 10 Tex nop, noka Cyj « He 3apy4HMTCsi COTPYJIHUYECTBOM
3TOr0 [JPYroro rocyaapcrsa B  BOIOpOce OTKaza OT uMMyHuTeTa. CorjiacHo
YCTOSIBIIEMYCSI B JOKTPUHE TOJIKOBAHUIO 3TOM CTaThbU, B CIy4ae C MCIIOJIHEHHEM
BbIIaHHOTO CyZIOM OpJliepa Ha apecT NOJHKHOCTHOTO JIMIA rOCyAapcTBa, KOTOPOE HE
ABJIAIOTCS y4acTHUKOM (CTaryTa, IPUOPUTET JOKEH OTAaBaThCA MEXKyHapOIHBIM
UMMYHUTETaM, a HE MHTepecaM MpaBoCyAusi, N0 TeX mop, noka Cya He NOJy4HT
COTJIaCHE OT ATOTO TOCYAapCTBa B BOIPOCE OTKAa3e OT IMMYHHUTETA TAaKUX JIHII 2,

C apyro CTOpOHBI, B XOJ€ MOArOTOBKM TE€KCTa PUMCKOro craryra 3Tu JIBE
ctatbu CTaryTa pazpadaTbIBaIUCh PA3TUYHBIMU KOMUTETAMHU , U Cy 1 110 BCEMY, HUKTO
HE paccMaTpHBajl BOMPOCHI MX COOTHOIIEHUS JIpyT ¢ apyrom'’. Kpome Toro, Hemel-
KM€ aBTOPbI, B COCTaBE Jejieraiuu [ epMaHuy NpUHUMAaBIINE YYACTUE B KOH(PEPEHIINH
1o pa3paboTke Pumckoro craryTta, B CBOMX MOCHEAYIOMUX MyOIUKALHIX OTKPOBEHHO
OTMEUYaJd HEKOTOPYH JBYCMBICIEHHOCTh TMojnoxkeHud CraTyTa, Kacaroluxcs
MMMYHUTETOB TPETbUX IOCYIapCTB, MpHU3HABasd, YTO Ha oOcyxaeHue ctT. 98 Cratyra
U Ipo0JIeMbl BO3MOKHOTO KOH(JIMKTA 0053aTEeNIbCTB HE OBLIO OTBEJIEHO JOCTATOYHO
BpemeHu'*. B nureparype oTMedaercs, 4TO MOATOTOBHTEIBHBIC MAaTEPHAIIBI IO CT 98
HOCSIT OYCHB OOIIHIA XapakTep U Majao MHPOPMATHUBHBI .

Bnepseie ¢ Bonpocamu TosikoBaHus CT. 27 U ¢T. 98 CraryTa B HX B3aMMOCBSI3U
MVYC cronkuyncs B nene mnpesugeHta Cynana anb-bammpa. HeoObruHocTh U
CIIOHOCTh CHTYyallMd B 3TOM JI€Jie COCTOsIa B TOM, YTO ajb-bamup ObUT Ha TOT
MOMEHT ACHCTBYIOLIUM IPE3UIEHTOM IOCY1apCTBa, KOTOPOE HE ABIISIOCH YYaCTHUKOM

1"Wedgwood R. The International Criminal Court: An American View//European Journal of International Law, 1999,
vol 10,no 1, p. 99-102

' Danilenko G. The Statute of the International Criminal Court and Third States//Michigan Journal of International
Law, 2000, vol 21, no 3, P. 445-492.

12 Akande D. The Jurisdiction of the International Criminal Court over Nationals of Non-Parties: Legal Basis and
Limits// Journal of International Criminal Justice, 2003, vol. 1, no 3, p. 640

13 Akande D. Op. cit. P. 337.

4Kaul H-P., Kress C. Jurisdiction and Cooperation in the Statute of the International Criminal Court: Principles and
Compromises // Yearbook of International Humanitarian Law. 1999. Vol. 2. P. 164.

15 Newton M. How the International Criminal Court Threatens Treaty Norms// Vanderbilt Journal of Transnational
Law 2016 vol 49 no 2 p. 392
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CraryTa. 3apy4yuBmnch nojjaepxkoi Adpukanckoro Coro3a, KOTOPbIA MpU3Bajl HE
npu3HaBaTh BelIaHHbIN CyaoM opaep, npe3uaeHT Cynana ye mocjie Bblgauu opaepa
MYVYC na ero apect nocetun B opunuanbHoM kadectBe 20 rocy1apcTB-y4aCTHUKOB
Craryrta, KOTOpbIE OJHA 3a JPYrod OTKa3bIBAIIUCh MIPUHUMATh MEPHI M0 €r0 apecTy
u nepegaue B MYC. B cBoro ouepensp, pazHbie cocTaBbl [1anaTel npenBapuTebHOTO
npousBojacTBa MY C pa3 3a pazoM Ha ocHOBaHuUU CT. 87 CraryTa ycTaHaBIuBaiu GakT
HapYIIEHUs rOCyJapCcTBaMU CBOMX 00s13aTenbeTB o Ctatyty. [lpu aTOoM Kaxkabiil pas
[TanaToi npuBOAMIACK HOBAs JIMHKS ApTYMEHTOB, IOUEMY I'OCY1apCTBA, TPUHUMABIINE
anb-bammpa ¢ BUBUTOM, JOJKHBI OBLTM HE MPU3HABATh €0 UMMYHHTET, a 3aJep>KaTh
anb-baip u nepenate ero B pacnopsikenne MYC. Cutyauus ¢ MMMYHUTETaMU ajlb-
bammpa Haxoaunacek Ha paccmoTpernuu Cyza 14 net, Ho Tak U He Halwla aJIeKBaTHOTO
U TPUEMIIEMOrO PEIICHHUS, BbI3BaB HAIPSKCHHBIE JIUCKYCCUU B aKaJEMHUUYECKOM
COOOIIIECTBE M BHECS BECOMYIO JIEITY B CTPEMHUTENIBHOE YXYAIICHHE OTHOIICHUN
MVYC co crpanamu Adpuku'®. Kak ormeudaet [I)k. MakuHTaip, BIBOABI Pa3IMYHbBIX
coctaBoB [lanarsl mpeaBapUTENBHOTO MPOU3BOACTBA O TOM, YTO alib-bammp nomkeH
ObITh 3aj7iepkaH u nepenad B MYC, HeCMOTpsi Ha UMEIONTUICS Y HEr0 UMMYHUTET,
B 3HAYUTEJIBHOW CTENEHU MOTEPSUIM CBOIO YOEIUTENBHOCTh KaK pa3 BCIEICTBHE
HEIOCIEA0BATEIbHOCTH, HEIOCTATOYHOCTH U HECOTJIACOBAHHOCTH HCIIOJIb30BaHHOMN
aprymeHranuu'’.

OnHako u3 Bcex cTpaH ToJibko Mopaanus (B OTIMYME OT APYTUX TOCYAApCTB, e
0TKa3 3aJiepKath ajb-bammpa cran npeamerom pazouparenscts B MY C) oOxkanoBaia
pemenue [Tanatsl mpeBapuTENIbHOrO NPOU3BOACTBA B ATleIUIIIUOHHY0 nanaty MYC,
MPEAOCTaBUB TEM CaMbIM aleJUIIIMOHHOW MHCTaHIMU CyZa BO3MOKHOCTh BIEPBBIE
chOpMyIUPOBATH CBOIO MO3UIMIO 1O BOMPOCAM UMMYHHUTETOB. OT ANEIUISIIMOHHON
najgaThl TOCyJapcTBa M aKaJeMHUYECKOe COOOIIECTBO OKUIAIH CTOJIh HEOOXOAUMYIO
SCHOCTh M CTPOrOCTh BBIBOJOB, OJTHAKO B KOHEYHOM HUTOT€ IpPaBbl OKA3aJUCh TE
CKENTUKH, KOTOPBIE YTBEPKIAIH, UTO ATICJUISIIMOHHAS [1aJ1aTa MOYKET JIUIIb YCHIIUTh
HEOIPE/ICIICHHOCTh M MTPOTHBOPEUNBOCTD CIIOKUBIICHCS CUTYaIHH 'S,

B ToM, uTO Kacaercs mpoOieMbl UMMYHUTETOB BBICIIMX JIOJDKHOCTHBIX JIUIT
rocyJlapcTBa, TO B peuieHMd AnNeusiquoHHON mnanatel oT 6 Mas 2019 r. mo nmeny
npesugaeHta CynaHa Aub-barmpa'’MOKHO HAaWTH TPH OCHOBHBIX TE3HMCa 10 3TOM
Borpocy. IlepBblif T€3UC COCTOUT B TOM, YTO MO0 MHEHUIO ATEIUISIIMOHHON MaJiaThl,
cTaThsi 27 ABISIETCS HE TOJBKO JIOTOBOPHOW HOPMOM, HO YK€ TpaHC(hopMupoBaiach
B CIIOXUBIIYIOCS OOBIYHYI0 HOPMY MEXIyHapOJHOTO TMpaBa C aHAJOTUYHBIM
coaepxkannem?’. DTO O3HAUYAET, YTO ITO MOJOKEeHUe PruMckoro craryra siBiseTcst 00si-

16Bachmann S-D., Sowatey-Adjei N. The African Union-ICC Controversy Before the ICJ: A Way Forward to Strength-
en International Criminal Justice? // Washington International Law Journal. 2020. Vol. 29. No. 2. P. 248-252.

”Mclntyre G. The impact of a lack of consistency and coherence: How key decisions of the International Criminal
Court have undermined the Court’s legitimacy // Questions of international law. 2020. Vol. 67. P. 39-41.

18 Kemp G. Immunity of High-Ranking Officials Before the ICC — Between International Law and Political Reality //
The International Criminal Court in Turbulent Times / G. Werle and A. Zimmermann (eds.), 2019. P.63.

PICC, Appeals Chamber, Case No ICC-02/05-01/09 OA2, Prosecutor v. Al-Bashir. Judgment in the Jordan Referral
re Al-Bashir Appeal of 6 May 2019. URL: https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019 02593.PDF
(mara obpamenwst: 01.07.2023).

2 ICC, Appeals Chamber, Prosecutor v. Al-Bashir (Judgment in the Jordan Referral re Al-Bashir Appeal). Para 103.
Cwum Taroke Joint Concurring Opinion of Judges Eboe-Osuji, Morrison, Hofmanski and Bossa,§ 446
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CIIEHUAJIBHASA TEMA

3aTeJIbHBIM JJIs BCEX TOCYJapCTB, BKIIIOYAs JaXke T€, KTO HE SBISETCA €ro y4acTHH-
KOM. ANEJUISIIIMOHHAS MajlaTa MOCBATHIA OOOCHOBAHUIO CBOETO BBIBOJA BCEIO JIMIIIb
HECKOJIBKO KOPOTKMX maparpadoB, HNpH 3TOM (HaKTUUYECKH CO3JaB HOBYIO HOPMY
MEXKTyHApPOIHOTO OOBIYHOTO MpaBa’’.

B xauecTBe Broporo Te3uca [lanata, He BIaBasich B IOAPOOHOCTH, yKa3aa, 4To B
MEKIYHAPOJAHOM IpaBe He CyLIecTBYeT 00bIYHO HOPMBI (T. €. MeKAYHAPOIHOI0
00bIYas), KOTOpPasi 0bI rOBOPUJIA 00 HUMMYHHUTETE IJIABbI FOCY1APCTBA B OTHOIIEHU U
€ro YroJIOBHOT0 Mpecje10BaHus JIOObIM MeKIYHAPOAHbIM cynom*. [lo MHEeHHUIO
[TanaTel, HAa CErOAHS HET HU MPAKTUKH FOCYAAPCTB, HU UX OPIinio juris, KOTOpbIE ObI
MOJTBEPKAAJIN CYILIECTBOBAHUE TAKOM HOPMBI KaK B OTHOILIEHUSIX TOCYAApCTB C TAKUM
MEXAYHAPOIHBIM CYJIOM, TaK U B OTHOILIEHHSIX TOCYAapCTB APYT C APYTOM IPHU BBINOJI-
HEHHHU OpJiepa Ha apecT, BHIMYIICHHOTO TaKUM CYJIOM>.

TpeTuiitesnc AneIIIIHOHHON TATIATHI3aKIIF0YAIICSI BTOM, YTO Mex 1yHapOJTHOMY
YTOJIOBHOMY CYy JIJIsl HA4aJla yrOJIOBHOTO ITPECIIeIOBAaHUS IIaBbl JIF0OOr0 rocyjapcTBa
He TpeOyeTcs HU COTjlacue 3TOro rocyaapcrna B ¢popme yyactus B Pumckom cratyre
WJIM MHOTO MPU3HAHUS 3THUM rocyaapcTBoM ropucaukinu Cya, HU COOTBETCTBYIOIAS
pesomonuss Cb OOH. D10 0CHOBaHO Ha OYEHb CHOPHOM MPEANOJIOKEHUU O TOM,
YTO JHO0OW MEXIYHAPOAHBIA YTOJIOBHBIM CyJ WM TpUOyHal, CO3AaHHBIA IpPyHIoi
roCyAapcTB, JEHCTBYET HE OT UMEHH FOCYJapCTB, €r0 YUPEIUBILINX, & OT UMEHU BCETO
MEXIyHApoaHOTO coobmectBa?. [lo mHeHuio Ilamatbl, UMEHHO MEXKIyHApPOIHBIH
XapakTep JaeT MpaBO MEXIYHAPOJHBIM YrOJOBHBIM CyAaM IpPaBO BBIAATH OpJep Ha
apecT rjaBbl JIOOOr0 rocyJapcTBa Mupa, 0€30THOCUTEIBHO (PaKkTa ydacTHsi 3TOrO
rocyAapcTBa B JOTOBOPE O CO3JaHUM CyJa UM HAIMYUS COOTBETCTBYIOILIETO PEILICHHUS
Cosera bezonacnoct OOH. BeiianHbli TaKMM Cy1oM opaep OyAeT 00sS3aTebHbIM K
VCIIOJIHEHHIO ISl BCEX OCTAJIbHBIX TOCYAapCTB, JaKe HECMOTPS Ha HAJIMYKE Y ITOTO
JIMIIa UMMYHHUTETOB, MTPEyCMOTPEHHBIX MEXTyHAPOIHBIM IIPaBOM>.

Pemenrie AnemisiMOHHON MaaThl BRI3BAJIO BBI3BAJIO 00IIEee pa3oyapoBaHue”,
XOTsl KaKk cedyac CTaHOBHUTCS Bce 0oJiee OYEBHMJIHO, OHO CTaj0 OJHHM H3 CaMbIX
BAXKHBIX 3a BCIO uctoputo MYC. DTo pelienne ObUI0 Ha3BAHO «CTpaTErue Co3nanus
NPaBOBBIX (PUKIMI U MPABOBOM T'MMHACTHKON ISl TOTO, YTOOBI JOCTHYb KEITAEMOTO
CyIy pe3ysbraTa»®’, «OmacHbBIM W HEMYIPBIM IIaroM CO CTOPOHBI CyIan®®, sSpKuM
IPUMEPOM OYEBUAHOIO M CO3HATENBHOIO HCKAXKEHHS CMBICIA HOPM MEXIyHapoa-

Horo mpaga®. [lanary ympekanu 3a «IOpa3UTEIbHO Pa304apOBHIBAIOIINI MTPABOBOM

2 ICC, Appeals Chamber, Prosecutor v. Al-Bashir (Judgment in the Jordan Referral re Al-Bashir Appeal). Para 103.

22 Ibid. Para. 113.

2 Ibid. Para. 114.

2 ICC, Appeals Chamber, Prosecutor v. Al-Bashir (Judgment in the Jordan Referral re Al-Bashir Appeal). Para. 115.

% Boree moapobHo 06 aprymentax Amnesusinnonnoi [anatet MYC B atom aene cMm. Hcnomunos A. C. Ipumepsist
Koo Beesnactus: MexxayHapoIHbIil YTOJOBHBIN Cyl 1 UMMYHHUTETHI TJ1aB rocyaapcts// Poccuiickuii ropuamdeckuit
xypHait. 2023. Ne 2(149). C

%6 Nouwen S. Return to sender: Let the international court of justice justify or qualify international-criminal-court
exceptionalism regarding personal immunities // The Cambridge Law Journal. 2019. Vol. 78. Ne 3. P. 604.

27 Tladi D. Sudan Agrees to Send Al Bashir to the ICC: What Now for the Law? URL: http://opiniojuris.org/2020/02/12/
sudan-agrees-to-send-al-bashir-to-the-icc-what-now-for-the-law/ (nata oopamenus: 25.04.2023).

2 Akande D. ICC Appeals Chamber Holds that Heads of State Have No Immunity Under Customary International
Law Before International Tribunals. URL: https://www.ejiltalk.org/icc-appeals-chamber-holds-that-heads-of-state-have-

no-immunity-under-customary-international-law-before-international-tribunals/ (nara ooparienus: 25.04.2023).
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aHanu3’’, U 3a JBYCMBICIICHHOCTb B KJIFOUEBBIX BOIPOCAX BBIHECEHHOIO PEIICHUS’'.
KoMMmeHTaTopbsl HAMBHO BBIPAXKAJIA HAAEKAY, UTO MOCIE OKOHYAHHS UCTOPUU C AJlb-
bammpom MVYC nHukorma He uHUIUHUpyeT 0e3 cooTBeTcTByomiero pemenus Cbhb
OOH yroyioBHOE NpecaeoBaHUE B OTHOUIEHUHU JEHCTBYIOUIETO TIaBbl TOCYAApCTBa,
KOTOPOE He SIBJISICTCS Yy4aCTHUKOM Pumckoro craryra®’. Onnako nocie Bigadn Cymom
B 2023 . opAEpOB Ha apECT POCCUMCKUX BBICIINX JOJKHOCTHBIX JIMI] CTAJI0 OHSATHO,
YTO MPEAJIOKEHHON ATNIEIUISIIIUOHHON MalaTON KOHCTPYKIIMKU CKOPO MPEACTOUT TECTH-
POBaHUE HA MMPAKTUKE KAK TOJIBKO MOSIBUTCS TOCYIapCTBO-y4acTHUK CTaTyTa, KOTOpoe
NICPBBIM OTKPBITO Ha MPAKTUKE OTKAXETCS MCIOIHATH 3TH opaepbr’’. Takum rocyaap-
CTBOM cTaja MOHTrousl.

2. Paccmotrpenne B MYC oTkaza MOHTojMM HCHOJHUTH OpJIep Ha apecT,
BBIJJAHHBIN 3TUM CYJIOM.

B xone cocrosBmerocs B Ilanare npensapurenbHoro mnpousBojactea MYC
CIIyIIaHUN O HEBBINMOJHEHUUM MOHTroMMel CBOMX O0fA3aTeNbCTB 1O Pumckomy
CraryTy**, MOHrojMs IpeACTaBUIa CBOM Ha PEIKOCTh XOPOIIO apryMEHTHPOBAHHBIC
OOIIUPHBIC BO3PAKEHUS, KOTOPHIE CMOTPSATCS] OYEHBb BBHIUTPHIIIHO HA (DOHE MTPUBEICH-
HBIX BBIIIE KYIIBIX PACCYXJICHUN AMNCUIAIMOHHON nanaTe®’. MHTEpeCHO OTMETHUTH,
410 MOHTrO0/Hs (BO3MOKHO TOHMMAsl ypOBEHb Kpyroszopa y HeiHemHux cyaeid MYC | a
TaKXe SIBHO eJasi yKa3aTh HA KOHTEKCT MPUHSITOrO € peleHus ) Il Hayajla OTMETHU-
Jla B BBOJHOU 4acCTH, 4TO MOHTOIUS SBIISIETCS CYXOILYyTHOM CTPAHOU, 3aKAaTOU MEXKIY
Poccueit u Kutaem, npu 3TomM 00111asi MPOTSHKEHHOCTh POCCUMCKO-MOHTOJIBCKOM Tpa-
HUILIBI cocTaBnsgeT 3 485 kM. Taxke ObUIO OTMEUEHO, YTO CTPaHa MOJHOCTHIO 3aBUCUT
OT MOCTaBOK HEPTEMPOIYKTOB U dIEKTpodHEepruu oT Poccuu, kotopas 3akpeiBaet 95%
noTpeOHOCTH B HedTenpoaykTax u 25% B dIEKTPUUYECTBE, YTO TOBOPUT O TOM, UTO
OTHOLIEHHUs ¢ Poccueil sIBASIOTCS BOIPOCOM CaMOIr0 CyUIECTBOBAHUS rOCYAapCTBa.
WNubivMu cnoBamu, Mouronus ¢ nudpaMy Ha pykax MoKasblBaja, 4TO B OOCTOSITENb-
cTBax HaBs3aHHOTO CynoM BBIOOpA MEXIy CBEpPIICHHUEM MPABOCYIUS WM THOEIBIO
rocyaapcTna (0TChUIKa K TOM camoit Makcume Pereat mundus et fiat justicia ) ona cae-
Jaa BBIOOD B MOJIb3Y COXPAHEHHUS TOCYIapCTBa.

OnHako BMECTO TOro, YTOOBI aneyIipoOBaTh UCKIIOYUTENIBHO K HEMPAaBOBHIM
HEMPEOJIOJIMMBIM  00CTOATENhCTBAM, MOHrONMs TONUIA Jajblie, yKas3aB, YTO
COTJIACHO €€ MPOYTEHUIO COOTBETCTBYIOUIUX MOJIOXKEHUM PUMCKOTO cTaryTa u HOpMm

¥ Arajarvi N. Misinterpreting Customary International Law: Corrupt Pedigree or Self-Fulfilling Prophecy? // The
Theory, Practice and Interpretation of Customary International Law / ed. by Merkouris P. Cambridge University Press,
2022. P. 55.

30 Kjeldgaard-Pedersen A. Is the Quality of the ICC’s Legal Reasoning an Obstacle to Its Ability to Deter International
Crimes? // Journal of International Criminal Justice. 2021. Vol. 19. Ne 4. P. 951

31 Nouwen S. Op. cit. P. 604.

32 Batros B. A Confusing ICC Appeals Judgment on Head-of-State Immunity. URL: https://www.justsecurity.
org/63962/a-confusing-icc-appeals-judgment-on-head-of-state-immunity/ (nara o6pamenus: 01.07.2023).

3 LiuY. op.cit. P. 148-149

3% Pre-Trial Chamber II’s Decision inviting Mongolia to provide any further submissions on its failure to arrest and
surrender Vladimir Vladimirovich Putin, 10 September 2024, ICC-01/22-86-Conf, para. 9

35 Mongolia submission. Annex I (confidential ex parte Prosecution only) to Registry transmission of the submissions
sent by Mongolia in relation to Pre-Trial Chamber II’s Decision inviting Mongolia to provide any further submissions
on its failure to arrest and surrender Vladimir Vladimirovich Putin dated 10 September 2024 (ICC-01/22-86-Conf), ICC-
01/22-89-Conf-Exp-Anx (dated 4 October 2024 and notified on 7 October 2024). [loctymuo Ha https://www.icc-cpi.int/
sites/default/files/RelatedRecords/0902ebd 1809a5{03.pdf
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MEXAYHApOJHOIO MnpaBa 00 MMMYHHTETax, ACHCTBUS MOHIOJMHM B 3TOM CcCllydae
SBJISIIOTCS BIIOJIHE MPABOMEPHBIMU. MOHTOIMSA yTBEpK1aja, YTO IMPHU BCEM YBaKECHUU
Kk Cyny, MoHronmst nMeeT npaBo Kak NpUHUMATh ¢ BU3UTOM IIpesunenrta Poccun, Tak
U He UCHOJHATH BbiaHHbId MY C opnep Ha apecT B cuily ABYX 0oOCTOSTENLCTB. Bo-
NEPBBIX, HA OCHOBE JICHCTBYIOIINX B MEKIyHApPOIHOM IIpaBe HOPM 00 UMMYHHUTETaX
IIEPBBIX JIUI FOCYyAapcTBa,HE ydacTByroniero B Pumckom Cratyte, a BO- BTOPBIX, B
cuity JloroBopa o Apy>K€CTBEHHBIX OTHOLIEHUSAX U BCEOOBEMITIOIIEM CTPATErNYECKOM
naptHépcTBe Mexk 1y Poccuiickoit @enepanueit 1 Monronueit ot 3 centsaops 2019 roaa,
KOTOPBIN B CT. 4 yCTaHABIMBAET OOS3aHHOCTh CTOPOH BO3JEP>KUBATHCS OT JIEUCTBHIA,
HAaIpaBJICHHBIX TPOTHB JPyroi cTOpoHEI*’. Kpome Toro, MoHromust BeIpasuia JeTalb-
HO€ MOTHMBHPOBAHHOE HECOMIACHE C pemeHreM AnemrssuuoHHor nainatel MYC o
neny anb-bammupa ot 6 masg 2019 1., mocuuTaB BBIBOJBI Cyla B 3TOM PEIIEHUU IIOJI-
HOCTBIO OIIMOOYHBIMH 0 BCEM TPEM YKa3aHHBIM BbILIE Te3ucaMm. MOXXHO Ipearo-
JIO)KHATh, YTO HANPABIISIS B CyJ CBOM ApryMEHTHPOBAHHBIE BO3paK€HHs,, MOHroOmus,
BO-TIEPBBIX, OXKKUAANIA, YTO B X0/€ pazOuparenbcTBa cyapu MYC OyayT UCXOIUTH U3
MO3UIMHN ATNIEJUISIMMOHHOM Manarsl, a BO-BTOPBIX, BO3MOXKHO , 4TO MOHronus xorena
JaTh CyAy LIAHC CKOPPEKTHPOBATh ATy MO3UIMI0, OCOOEHHO MPUHHMMAsl BO BHUMAHHE
BBI3BAHHYIO 3TOM ITO3HUIIMEN PE3KO HETAaTUBHYIO PEAKIIMIO.

Opnako B pemeHun ot 24 oxta06ps 2024 r. Ilamara npenBapuTeIbHOTO
IIPOU3BOJICTBA CXO/1y OTMEJIA BCE APTYMEHTBHI, BBIJIBUHYThIe MOHTOIMEN B OOOCHOBAHHE
CBOEH MO3UIUH U YKIIOHHJIACH OT UX COJIEPKATEIBHOT0 00CyxkneHus . [ToIHbIM CIOp-
IIPU30M CTaNo npeaiokenHoe [lanaToil coOCTBEHHOE HOBOE MPOUYTEHUE MOPSIAKA B3a-
uMoJerlcTBUs CT. 27 u cT. 98 CraryTa, KOTOpOE OCHOBBIBAJIOCH HA 3TOT pPa3 Ha TEJEO-
JIOTUYECKOM TOJIKOBAaHUU 3THX MOJIOKEHUH (TO €CTh UCXO/s U3 00BEKTA U LENEH 3TOro
MEXAYHApPOIHOTO I0rOBOPA).

IIpu 3TOM 0COOEHHOCTBIO HOBOM mno3uiuu Ilamatel sBisieTCss  MOJIHOE
UrHOpUpoBaHUE (03 KaKUX-TN00 0OBSICHEHU) KaK yKe paHee BRBIHECEHHBIX PEIICHU N
ATOTO K€ CyJa IO BOINPOCAaM MMMYHMTETOB, TAK U HOPM MEKIYHAapOJHOrO MpaBa
3a mpenenamu PuMckoro cratyta (Hampumep, TEPMHUH «MEXKIYHAPOJAHOE OOBIYHOE
IIpaBO» HE MPUBOAMUTCS HU pa3y). Takol moaxo y>Ke Moaydni Ha3BaHUE «IMHUYHBIN
COJIUIICU3MY, TJ€ MO TEPMUHOM «COJIUIICU3M» IIOHUMAETCA «00pa3 MBIIUICHUS, IPU
KOTOPOM CYOBEKT BOCIPUHUMAET HUCKIIOYUTEIBHO CaMOro ce0s, BUIUT TOJIbKO CBOU
HY>KJIbl 1 UHTEPECHI U AEHCTBYET JJISl TOrO, YTOOBI CIIEJaTh 3TU HYKJIbl U UHTEPECHI
BCEOOIITIMI» .

Tak, ucxojis u3 COOCTBEHHOT0 MOHUMaHUs 00beKTa u 1eneit Pumckoro CratyTa,
[Tanara 3astBuna, uro cr. 27 Craryta uMeeT CBOMM 3(DPEKTOM CHATHE JIFOOBIX U BCEX
IIPEAYCMOTPEHHBIX MEXAYHAPOAHBIM IPABOM HMMMYHHUTETOB JOJDKHOCTHBIX JIMI,

36 JToroBop O APYKECTBEHHBIX OTHONICHHUSX M BCCOOBEMITIONIEM CTPATEIHYECKOM MapTHEPCTBE MEXAY Poccuiickoit
®denepanueit 1 Monromnuei ot 3 centsiopst 2019 rona.

37 Pre-trial Chamber II, Finding under article 87(7) of the Rome Statute on the non-compliance by Mongolia with
the request by the Court to cooperate in the arrest and surrender of Vladimir Vladimirovich Putin and referral to the
Assembly of States Parties. No. ICC-01/22 Date: 24 October 2024 https://www.icc-cpi.int/sites/default/files/CourtRe-
cords/0902ebd1809d1971.pdf

38 Kawai K. The ICC’s Turn to Cynical Solipsism: The PTC II’s Finding of Mongolia’s Non-compliance in the Case
against Putin moctymHo Ha https://www.ejiltalk.org/the-iccs-turn-to-cynical-solipsism-the-ptc-iis-finding-of-mongolias-
non-compliance-in-the-case-against-putin .
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BKJIIOYas IaB rocyaapctB. Ilamata 3asBuia, 4TO B 3TOM OTHOIIEHUM 3Ta CTAThs
00s3pIBacTBCETOCYAapCTBa-yUacTHUKM CTaTyTa, paBHOKAKUTOCYIapCTBA, TPU3HABIIINE
topucaukinio Cyna JIpyruMm crnocoOoM, He MpU3HaBaTh JIOObIE WMMYHUTETHI |,
KOTOPBIMU MOXKET OBITh HAJENIEHO JIF000e JOIKHOCTHOE JIHUI0, O€30THOCUTENIBHO OT
TOTO, SIBJITFOTCS JIM 3TH JIMIIA MPaXIaHaMK TOCyAapcTBa-ydyacTHrka CTaTyTa Wid HeT.
Uyt Huxke [lanara pa3 oTMeTHIIA, UTO B TO BPEMSI KAK INYHBIE HUMMYHUTETHI ICHCTBYIOT B
OTHOLIEHUH Mex Ay rocyaapcrBamu (ITanara 3neck cocnanachk Ha BEHCKY10 KOHBEHIIUIO
0 JUIIOMaTHYECKHUX CHOMEHUAX 1961r, 3a1enmBIINCH 3a CII0Ba «JIUINIOMATHUECKUN
UMMYHUTET» B TEKCTE CT. 98), 3T UMMYHHUTETHI HE 3aITUIIAIOT YACTHBIX JIUII, BKIIIOYAsI
I'JIaB TOCYJIapCTB, OT MIPECIEA0BAHUS MEXAYHAPOIHBIMHU YIOJIOBHBIMHU cy1amH. [TanaTa
cuutaet, 4To MY C sBisieTcst He TOIbKO MEXKIYHAapOAHBIM CYI0M IO CBOEH CYTH, HO U B
CHIIY CBOEH MPUPOIbI HE3ABUCUMBIM OT BIIUSIHUS TOCYIAPCTB, OCYIIECTBIIAS (DYHKIINH,
KOTOPbIE OTBEYAIOT OOIIIMM HHTEPECaM BCETr0 MEXAyHapOHOT0 coobiecTra. M3 aToro
CJIEIIyET, YTO BEPTUKAIbHBIA XapakTep 00s13aTeIbCTB rOCYIapCTB MO OTHOIICHUIO K
Cyny 3ameniaer TpaJulMOHHbBIE PUHIIUIIBI MEKTOCY1apCTBEHHBIX UMMYHUTETOB. B
CBOIO 0YEPE/Ib, 3TO O3HAYAET, UTO TOCYJAPCTBA JOJIKHBI AEHCTBOBATh B COOTBETCTBUU
c ux obOs3arenbcTBamMu 1o CraryTy, JaKe €CIM ATO HANPSMYI0 MPOTUBOPEUYHUT UX
TOPU30HTAIBHBIM OTHOIIEHUSIM C TOCYJapCTBAMU, HE SIBJSIOMIMMUCA YYaCTHUKAMU
Craryta. (mapa 33-34).

He mMenee nnTepecHsl BbiBOIbI [1anaTel B oTHOMIEHNMN 3Ha4YeHUs cT. 98 CraryTa.
[To muenuto [anatsl, opmMyIUpoBKa M KOHTEKCT 3TOM CTaThU MPE/IOJIATaloT, YTO OHA
MIPUMEHSIETCS. B MEPBYIO OYEpE/lb K AEHCTBUSAM TOCyAapCTBa, OCYLIECTBIISIEMBIM 3a
pyOe)oM, KOTOPBIE 3aIIMUIIAIOTCS JUIIOMATUYECKUMU UMMYHUTETaMU O(PUITHATBHBIX
JIVI Y 31aHUH. Y TIOMUHAHHE B 3TOU CTaThe rOCY1apCTBEHHBIX UMMYHUTETOB KAacaeTcs,
no MHeHuto IlanaTel, TOJIBPKO MMMYHHUTETOB I'OCYJapCTBa, B MEPBYIO OYEPEIb €ro
JTUTUUIOMAaTUYECKUX MTOMEIIEHUH, COOCTBEHHOCTH, JOKYMEHTOB, UJIM JAPYTUX aKTHBOB,
KOTOPBIE MOTYT UMETh OTHOILIEHHE K PACCIEAOBAHUIO U JOCTYN K KOTOPBIM HE MOXKET
OBITH OCYIIIECTBIICH 0€3 COIIacHs ATOr0 rOCY/1IapCTBA, HO He JIUYHBIX HMMYHHUTETOB
riaas rocyaapcers®. [lajara ykaszana, 4To U3 CUCTEMHOIO ToJikoBaHusi CTaTryTa BBITE-
Ka€eT, YTO CT. 98 HE 3aMEIIACT, HE IOMOIHSAET U HE COAEPKUT HUKAKUX UCKITFOUCHHH J1s
ct 27 Craryta, kotopas konuduimposaia (pyHIaMeHTaIbHbIE PUHIIUIIBI, HA KOTOPBIX
ocHoBaHa Bcsi cuctema Cyna ( 1. 34 perieHus).

Takoe tonkoBanue Ilanaroii cT. 27 u ct. 98 CraryTa no3BOJIUIO €1 NPUNUTH K
BBIBOJlYy O TOM, 4TO MoHronus, npenocrasus uMMmyHuter Ilpesunnenty Poccurickoi
denepanuu B X0/ €ro BU3UTA, JACHCTBOBAJIa HE B COOTBECTBUH CO CBOMMHU 00s13aTEb-
cTtBamH 110 CTaTyTy, UTO «IIPU OMPEEIECHHBIX YCIOBUSAX, SIBJSETCS HAPYIIEHUEM HOPM
MEXXTyHAPOIHOTO TIpaBan?!.

PaccmarpuBas aprymeHTtsl, ucnons3oBaHHbie Ilamaroun B nmene Mouromnuu,
HY)KHO OTMETUTh, 4TO Tpoika cyneir MYC 0e3HaZe)XHO MyTaeT HE TOJIBKO
MMMYHHUTETHI TOCYJAapCTBa C AUIIOMATUYECKUMU UMMYHUTETAMH, HO U CMEIINBAET

3 Pre-trial Chamber II, Finding under article 87(7) of the Rome Statute on the non-compliance by Mongolia para 27

40Pre-trial Chamber II, Finding under article 87(7) of the Rome Statute on the non-compliance by Mongolia para 35

4 Pre-trial Chamber 11, Finding under article 87(7) of the Rome Statute on the non-compliance by Mongolia para36,
38
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BOIIPOCHI YTOJIOBHOT'O MTPECIIEI0BAHUS (TO ECTh BOIPOCHI YTOJIOBHON OTBETCTBEHHOCTH,
peryiaupyeMble MaTepHallbHbIM IPaBOM) ¢ HopMamMu 00 uMMyHHTeTax. Ha 3T0
HACTOMYMBO oOpamiaia BHUMaHHe MOHTOJIMS B CBOMX COOOpPaXCHUAX', KOPPEKTHO
cchutasich pu 3ToM Ha no3unuio MC OOH B gene Arrest warrant). MoxxHO Harowm-
HUTB, 4yTo paccyxaeauss MC OOH B 3Tom nene 3By4yanu TakuMm oOpazom: «mmy-
HUTET OT YIOJOBHOW IOPUCAUKIMM M WHJMBHIyalbHasl YroJIOBHas OTBETCTBEHHOCTb
ABJIAIOTCS ABYMS Pa3IM4YHbIMUA KOHIIENIUSAMU. B TO BpeMsi Kak IOpUCIUKIIMOHHBIE UM-
MYHUTETHI SBIISIFOTCS 110 CBOEH MPUPOAE MPOLECCyalbHbIMH BOIPOCAMHU, YTOJOBHAS
OTBETCTBEHHOCTh OTHOCHUTCSI K BOIIPOCAaM MarepuaiabHOro npasa. FOpucaukumoHHbIe
MMMYHUTETBl MOTYT BOCIPENSATCTBOBATh MPOBEACHHUIO YTOJIOBHOIO IMPECIEIOBAHUS
Ha ONpe/IeTICHHBIN NEPHOA BPEMEHHU WIIM B OTHOLIEHUH ONIPEIETIEHHBIX MPECTYIUICHUH,
HO OHHM HE MOT'YT OCBOOOX/IaTh JIUIIO, K KOTOPOMY MHHU MPUMEHSIOTCS, OT YTOJIOBHOM
otBeTcTBeHHOCTH»*. [lo3umus [1anarel B OTHOIICHUHU pa3/ieIeHUs] UMMYHUTETOB TO-
CyZIapCTBa M JIMYHBIX HMMMYHHUTETOB IJIaBbl FOCYJaPCTBA TAK)KE HE SBIIAECTCS HOBOU B
MEXAYHApOIHOM YTOJIOBHOM IPABOCYAUH, Oydy4yd OCHOBaHA Ha BBICKA3aHHBIX PaHEe
B JIOKTPUHE UESAX Ha pa3/liesIeHNd UMMYHHUTETOB rOCYIapCTBa U JIUYHBIX UMMYHHUTE-
TaX IIaBbI rocyaapcTBa* (B cBoe BpeMs TaKKe UACH ObUTH PACIICHEHBI KaK «OYEBUTHO
abcypaasie»*). Kpome Toro, HajJio OTMETHUTh YS3BHMOCTh HCITOJIb30BaHHOM Ilamaroi
KOHCTPYKLIMHA O TOM, UYTO B CHJIy MEXJIyHapOJHOro Xapakrepa aesreiabHoctn Cynaa
BEPTUKAJIBHBIN XapakTep 00s3aTeNbCTB rOCYapCTB MO OTHOUIEHUIO K Cyny 3amenia-
€T TPaJAULMOHHbBIE NMPUHLHUIIBI MEKIOCYJaPCTBEHHBIX UMMYHHUTETOB. JTa KOHCTPYK-
1Usl B 3HAYUTEIIBHOW CTENIEHW OCHOBAaHA HA BBHICKA3aHHBIX PaHee B JOKTPUHE OYEHb
CIIOPHBIX TEOPETUYECKUX MTPEACTABIECHUAX O TOM, 4TO0 MY C, ABIISASICH OPraHOM BCETO
MEKTyHApPOJTHOTO COOOIIECTBa, MPEIACTABIICT cO00N MaHU]ECTANIO MEXKTyHAPO/I-
HOTO ius puniendi (IpaBO HaKa3bIBaTh MPaBOHAPYILIUTENEH), KOTOPHIM 00J1alaeT 3TO
MEXKYHAPOIHOE COOOIIECTBO, ¥ KoTopoe aaeT Cyry HeoOXOaUMBbIE TOTHOMOYHS .
Hekoropsie apyrue paccyxnaenust IlamaTel Takke 3aciy’KMBAIOT BHUMAaHUA.
Tak, B OTHOILLIEHNHU 00513aTeNIbcTB MOHTOIMH IO IBYCTOPOHHEMY A0Tr0BOpY ¢ Poccueit,
KOTOpbIE, 110 MHEHHIO OTBETYMKA, UMEIOT INPHUOPUTET Ieper 00s3aTeabCTBAMH IO
Pumckomy Cratyty, Ilanara Oblia He MeHee KaTerOpyuYHa: HM OJMH JABYCTOPOHHUIH
MEKIYHAPOAHBIH JOrOBOpP He MOKeT OTMEHHUTH MJIHM 3aMEHUTH 00s3aTesbCTBa
rocyaapcrB, BoiTekawomue u3 Craryra?’. Takxum oOpaszom, cyneu MYC BrepBbie
c(hOpMyJIMPOBAIM CBOK PE3KO OTPHUILATEIBHYIO OLEHKY 3aKJII04aeMbIX rocyaapcTBa-
MU JIByCTOPOHHHMX JIOTOBOPOB, MPEIyCMaTpUBAIOIIMX HHBIE MpaBHiia, yeM Pumckuii
CraryT B ero TosikoBanuu cyabsiMu MYC. Peus B 1iepByr0 oduepesib HIIET O K€ BbI3BAB-

42 Mongolia submission Para 36-46

4 1ICJ. Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium). Judgment of 14 February
2002 // 1.C.J. Reports 2002. P. 3.Para 60

4 Brohmer J. Diplomatic Immunity, Head of State Immunity, State Immunity: Misconceptions of a Notorious Human
Rights Violator//Leiden Journal of International Law. 1999 vol 12 no 2 p. 361-371

4 Akande D. Head of State Immunity is a Part of State Immunity: A Response to Jens Iverson// https://www.ejiltalk.
org/head-of-state-immunity-is-a-part-of-state-immunity-a-response-to-jens-iverson/

4Mégret, F. The International Criminal Court: Between International Ius Puniendi and State Delegation//Max Planck
Yearbook of United Nations Law Online, 2020 vol 23 no 1, P. 164, Ambos K. Punishment without a Sovereign? The Ius
Puniendi Issue of International Criminal Law: A First Contribution towards a Consistent Theory of International Criminal
Law// Oxford Journal of Legal Studies, 2013, Vol.33, no 2, pp. 313-314

47Pre-trial Chamber II, Finding under article 87(7) of the Rome Statute on the non-compliance by Mongolia para 28
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el auckyccuu B HaydHoM cooOrmectBe npaktuke CIHIA 3akimiodarh JIByCTOPOHHHE
JIOTOBOPBI O B3aUMHOM HEBBIJa4Ye CBOMX rpaxkaan B MYC*, Takum oOpa3om, mosyueH
3a04HBIA OTpUlIaTeNbHBIA OTBET Cy/Ia Ha MPEAIOKEHUs, O HUBEIUPOBAHUU I deKTa
BbIJaHHBIX MY C opAepoB B OTHOLIEHUH POCCUNCKUX JIOJKHOCTHBIX JIMIL IyTEM 3a-
KITFOYEHUS IBYCTOPOHHUX COIVIAlIeHHi Haronooue norosopos CIIA.

[Tocne nHeynaunoro 11t Hee penieHus [lanarsl npeaBapuTEeNIbHOIO NPOU3BOICTBA
MoHromus pemmia He C1aBaTbCs U 3aJ€MCTBOBATh B CBOKO 3aIUTY BCE JOCTYIIHBIE €1
B pamkax Pumckoro Crayrta peryaru. Bo-nepBbix, MOHrosus orneparuBHO MOATOTOBU-
J1a aneJuIAIUOHHY0 jka00y* mo 16 (1) ocHoBaHusIM 1 HaripaBuia ee B [lanary npensa-
PUTEBHOTO MPOU3BOICTBA (cormacHo PuMcKkoro craryta anenisiiiuoHHbIE Kano0bl Ha
pEelIeHNs TaKoro poja MoAaTCs Yepe3 NepByro HHCTaHMI0). Kpome Toro, MoHromnus
TaKX€E HallpaBWJIa XOJIaTaliCTBO O MPOBEACHUU OTKPBITHIX CIYIIAHUN MO €€ areluis-
[IMU ¥ O MPUITIAIICHUU 3aMHTEPECOBAHHBIX JIMII MTPEAICTABUTH CBOM amicus curiae mo
BOIIPOCAM , MMOAHATHIM B aneIUIIIMOHHOM xanobe. OueBuaHo, uyTo MOHTromus paccyu-
ThIBaJla HA TO, YTO MOJHOE W HEMOTHBUPOBAHHOE UTHOpUpoBaHue [lanaroit pemenus
AnemsiimonHoi [Tanaret ot 2019 r He octaneTcst 6e3 BHUMaHUS IpYTUX cynei cyna. B
CBOIO OUY€pe/ib, IPUIIIANICHUE HAIIPABUTh amicus ciriae MOTJIO ObI OTKPBITH JIOPOTY HE
TOJILKO /111 HOBOTO 00cy>keHust B Cyzne mpoOieM HMMYHHUTETOB BBICITUX JIOJKHOCT-
HBIX JIUI], HO ¥ , BO3MOXHO, IIPUBEJIO ObI K KOPPEKTUPOBKE Periennst AnensinoHHoMN
najnarsl ot 2019 (ocobenno npuHuMast Bo BHUMaHue yxoj u3 Cyna ero [Ipencenaresns
nosisika [lerpa Xodmanbcku, kotopsiii B 2019 1. ObuT nipencenatesneM cocrtaBa Armed-
nssuroHHOM [Tanarel ¥ OJHUM M3 TJIaBHBIX apXUTEKTOPOB peUIeHU 10 alib-bammupy).

C y4eToMm TOro, 4To BOMPOC O MPUHSATUHU ITOU KOOkl U NepeIade B aneisiu-
OHHYIO MHCTaHIIMIO JIOJDKEH PacCMaTpUBAThCS TEM K€ cocTaBoM llanaTel, 4TO KOTO-
pBIi IPUHSUT 0OXkamyeMoe peieHrne, MoHToIMsT OTHOBPEMEHHO HAIPaBUJIO XOJ/laTai-
CTBO 00 OTBOZIE TpeX cyner u3 cocrara [lanarel mpenBapuTeILHOTO MPOU3BOACTBA (
cynbu Aitala, Akane n Ugalde). B kauecTBe ocHOBaHuUs I OTBOAA OBLI MCIIOIb30BaH
dakt yuactus 3THX cyaeu B cocrase [lanatel, mpunsBiieit B 2023 1. peieHue o Bbija-
ye opaepa Ha apect lIpesunenra Poccun, 4to, o MHeHHI0O MOHIOIMH, Ja€T OCHOBA-
HUSI COMHEBATHCS B UX OECIPUCTPACTHOCTH MPHU MPUHITHH JaTbHEUIITUX PEIICHUH 0
ATOMY JIeNTy ¥ BOCIIPUHUMAETCS KaK MOTEHIIUATbHBIA KOHQIMKT HHTEPECOB.

[TepBbIM Ha TUIEHApHOM 3acenanuu Beex cyaet MY C Ob110 pacCMOTPEHO X0/1a-
TalictBO Mouronuu 00 oTBozie cyneil. OTBEprHYB BCe apryMEHTHI 3asBUTENA, CYIl 3a-
OJTHO 3aKPBUI IIpoliecCyalbHbIN poben , 0oHapykuBimiics B Ctatyre, 1€ B cT. 41(2)
(b) mpaBo 3asBIATH XOAATANCTBO 00 OTBOAE CyAbM OBLIO MPEAYCMOTPEHO TOJIBKO Y
[Ipoxypopa u y o6Bunsemoro. Ilnenym cyneit MYC cuen, yto B BBUAY (QyHIAaMEH-
TaJLHOTO 3HAYEHUSI OCCIPUCTPACTHOCTH CYIOMPOU3BOJICTBA TAKOE JKE€ MPABO JTOJIKHO
OBITH Y TOCY/IapCTBA B X0OZI€ CyAeOHOT0 pa3oupaTesibcTBa Mo MOBOLY HEUCIIOIHEHHS UM

48 Tan Jr., Chet J. The Proliferation of Bilateral Non-Surrender Agreements Among Non-Ratifiers of the Rome Statute
of the International Criminal Court//American University International Law Review,2003, vol . 19, no. 5 pp. 1115-1180.
O’Keefe R. Article 98” Agreements, The Law of Treaties & The Law of State Responsibility// Szabé (ed.), State Respon-
sibility andthe Law of Treaties (The Hague: Eleven Publishing, 2010) pp. 35-54

4 Registry Transmission to Pre-Trial Chamber II. See also Annex to Registry Transmission to Pre-Trial Chamber I,
ICC-01/22-91-Anx, pp. 4-8 (under the title ‘REQUEST TO LEAVE TO APPEAL’).https://www.icc-cpi.int/sites/default/
files/RelatedRecords/0902ebd 1809df6e7.pdf
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CBOUX 00513aTeNbCTB.

B Tom, 4ro KacaeTcs BOIPOCOB NpHEMa AaNeUIALMOHHOM »KajaoObl, TO K
YAMBJICHUIO BCEX 3aMHTEPECOBAaHHBIX CTOPOH, [lamata 29 Hos0ps 2024 r. oTka3zana
MoHronuu B 3ToM, yKa3as, yTo perieHus [1anaTel o Takum Jiejam BOOOIIe He MOIeXaT
oOxanoBanuto.’! [Tpu sTom [Namara npeamouna 3a0bITh O TOM, 4TO KOT/Aa 6 JIET Ha3a/l
HNopnanua oOxanoBana TOYHO Takoe e pewmeHue Ilamatel mpenBapuTenbHOro
IIPOU3BOJACTBA (HO B JPYIOM COCTaBe) MO OTKazy MopaaHuu HCIOMHUTH OpIEp B
orHomienuu Ilpesnnenta Cyaana anp-bammpa, 3ta )xanoba Oputa nmpunsTa Ilanatoin
U nepefaHa B ANEUIALMOHHYIO Nanarty. B uTore 3TOT mar npuBen K YK€ IIHPOKO
M3BECTHOMY PENICHHUIO ANEUISIHUOHHON nanatel oT 6 Mas 2019 r. no umMMyHHUTETaM
IJIaB TOCyAapcTB. boiiee Toro, B mopsiike MOArOTOBKHU K CIYIIAHUSIM B alleJIIUOHHOM
WHCTAaHIMU CyJa BCEM 3aMHTEPECOBAHHBIM JIUI (MEXIyHAPOIAHBIM OpraHU3aLUsIM,
rocyaapcTBam-ydacTHukaMm CtaTyTa v IpeICTaBUTEISIM aKaJJIEMUYECKOT0 COOOIIIECTBA)
OBLIIO MPEJI0KEHO HAIPABUTh CBOU cooOpakeHusi. CBOU amicus curiae npecTaBIIN
B Cyn Adpuxanckuii Coro3, JIura ApaGckux rocygapcts 1 16 BeAyux ceuaiicToB
0 MEXIyHapOAHOMY IPaBY, U BCE OHU MOJYYHJIA BO3MOXHOCTb BBICTYIIUTh MEPEN
ATEIUISIIMOHHON TallaTON B X0JIe MATHIHEBHBIX YCTHBIX citymianuii’?. OmHako B 2024
I. TpoMKa cyznen 1lanaTel mpeaBapuTENIbHOIO MPOU3BOACTBA PEIIMIIA OJHOCTHIO 3aM-
KHYTbCA B ce0e U He JaTh ApyruM cyapiM MY C HHUKakoro maHca UCIPaBUTh WK OT-
MEHUTH BbIBO/IBI [1anarsl B 4aCTM MMMYHHMTETOB NEPBBIX JIUI] TOCYAAPCTBA.

[Tocne sToro MoHronus pemmia OUTbCA A0 KOHLIA W B paMKax HW3BECTHOU
TOJIBKO Y3KOMY KPYTy CIEIMaIUCTOB MPOLEAYphl HampaBuia B cya 2 aekadps 2024
I' XOJaTaiiCTBO O nepecMoTpe Kak pemeHus [lamatel 00 oTKa3e B mepegaye xaaoObl
B ANCIUSIIIMOHHYIO TAjaTy>, TaK U 0 YaCTHYHOM IIePECMOTPE PEIIeHUs 00 OTKa3e B
yAOBJIETBOPEHUH XO/1aTaiicTBa 00 oTBOjE cyaei™!. CHavyana Ha IMJICHapHOM 3acelaHuu
cyneit MYC 3 mapra 2025 1. ObIO OTKa3aHO B IIEPECMOTPE PEIIeHUs 00 OTBOME CY-
nei>, a motom 25 mapra 2025 1. Ta sxe camas [laata npenBapuTeI»HOTO pa3ouparesib-
CTBa B TOKE COCTAaBE OTKa3ajlach NEpecMaTpHUBaTh CBOE pelieHue ot 24 okraops 2024
r.°° B kauecTBe OCHOBaHUS AJisl 0TKa3a [lamara oTMeTHia, 4To MepecMOTp MPUHSIITOTO
CYZIOM pEelIEHUS SIBISETCS Ype3BbIUaHON MEPON M MOXKET OBITh OCYLIECTBJIEH IPU Ha-
JUYMH ABYX KYMYJISITUBHBIX YCIIOBUM (@) ©3MEHEHUE 00CTOATENLCTB U (0) HE0OX0UMO

S ICC, Plenary of judges of the International Criminal Court, Reasons for the Decision on the ‘Application for the
Disqualification of Judges’ filed on 31 October 2024 (ICC-01/22-92-Anx), ICC-01/22-107.1CC-01/22 November 2024
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd 180a13565.pdf

STICC, Pre-Trial Chamber II Decision on Mongolia’s requests for leave to appeal, temporary stay of the proceedings
and related matters ICC-01/22-111, 29 November 2024 https://www.icc-cpi.int/sites/default/files/CourtRecords/0902eb-
d180a22268.pdf

2 ICC, Appeals Chamber, Case No ICC-02/05-01/09 OA2, Prosecutor v. Al-Bashir. Judgment in the Jordan Referral
re Al-Bashir Appeal of 6 May 2019. para. 24, 26, 30.

33 1CC-01/22-112-Anx, annexed to Registry Transmission of a ‘Request for Reconsideration of the “Decision on Mon-
golia’s Requests for Leave to Appeal, Temporary Stay of the Proceedings, and Related Matters™’ received from Mongolia,
ICC-01/22-112.

#1CC-01/22-113-Anx, annexed to Registry Transmission of a ‘Request for Partial Reconsideration of the Decision on
the “Application for the Disqualification of Judges™ received from Mongolia, ICC- 01/22-113.

SSICC, The plenary of judges of the International Criminal Court Decision on the Request from Mongolia dated 2
December 2024 (ICC-01/22-113-Anx), ICC-01/22- 122.

¢ JCC, Pre-Trial Chamber II, Decision on Mongolia’s request for reconsiderationNo. ICC-01/22 Date: 18 March 2025
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd 180b06¢5d.pdf
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MPEOTBPATUTD HECTIPABEAJIUBOCTh. YCTAHOBUB, YTO B 3TOM JIeJI€ HET U3MEHEHUSs 00-
CTOATENBCTB, [lanara mocunTaa cBOM JOT BHIIOTHEHHBIM U HE CTaJIa aHAJIM3UPOBATh
HaJInyue BTOPOrO KPUTEPHUSI.

C npyroit ctoponsl, oopamenue Cyna B AccamOier0 rocyaapcTB-y4acTHUKOB
Pumckoro CraryTa 1o noBoay HeBbINoiaeHUs MOHToNIMel CBOMX 0053aTeIbCTB HE MTPH-
HECJI0O HUKAaKUX Pe3yabTaroB. B utoroBom mokymente ceccun Accambieu 3TOT dhakt
OBLJI JIUIITH IPUHSAT K CBEIACHUIO .

Ha stom cyne6ubie 6aranmun Monronuu B MY C ObutH 3aKOHYEHBI, OCTaBIIHCH
B UCTOPUHU KaK IPUMEP MPUMEP MOCIIEI0BATEIBLHON U YMEIION 3alIUThl TOCYJapCTBOM
CBOMX HMHTEPECOB M KakK MO3UTHUBHBIN 00paser] JokanbHoU lawfare, To ecTh UCTIONb-
30BaHUA TOCYJAPCTBOM B 3THX IIEJISIX JIFOOBIX MPOIECCYaIbHBIX BO3MOXKHOCTEH, Tpe-
JIOCTABJISIEMBIX MEXKIYHAPOJIHBIM MPaBOM (JIa’Ke €CIU 3TO BBI3bIBACT HEMPUKPHITOE
pazlipaXeHue CyJa, 4YTO OTYETIMBO YUTAJIOCh MEXKY CTPOK B MOCIEIHUX PEHICHUSAX
[Tanarsl o nemy Monronun).

HekoTopsie BBIBO/IBI

Pewenne [1anaTel npenBapUTEIbHOTO IPOU3BOACTBA 10 MTOBOAY HEUCIIOJIHEHUS
Mownromnueit cBoux o0s13aTenbeTB o0 Pumckomy CtaTyTy mnpeacTaBisieT coOoi Heco-
MHEHHBIN UHTEPEC B CHIIy HECKOJIBKUX (PAKTOPOB.

Bo-nepBbIX, 3TO pelieHre CTaio NePBbIM (HO BO3MOKHO, JAJIEKO HE MTOCIEIHUM )
ciyudaeM paccmotpennst MY C nien, CBA3aHHBIX C OTKa30M I'OCy1apCTB-y4acTHUKOB CTa-
TyTa B OTCyTCcTBUE pemieHuss CoBeta be3onacHOCTH UCIIOJHUTB OPAEP HA apecT IJ1aBbl
rocy/lapcTB, KOTOPOE HE siBsieTcsl yyacTHUKOM CraryTa. DTu Aena 1Mo onpeieICHUI0
IIPUBJICKAIOT BHUMAaHUE B CUJIy UX HECOMHEHHOM IOJUTUYECKOM COCTAaBIISIOLIECH , A
TaKke BeleAcTBUE n30panHoi Cy/loM O4€Hb CTIOPHOM CTpaTeruy KOHIICHTPAIUU CBO-
UX PECYpPCOB HA MHUIMHUPOBAHUM YTOJIOBHOIO MPECIIEIOBAHUS MEPBBIX JUI UMEHHO
TaKUX TOCYIApCTB, K TOMY K€ BOBJICYEHHBIX B JUIMTEIIbHbBIC TUPOKOMACIITAOHbIE BO-
E€HHO-TIOJINTUYECKUE MEXIYHAPOAHbIE KOH(PIUKTHI PAa3HON CTETIEHH WHTEHCHUBHOCTH.
Kak ormeuaercst B tureparype, HacToiunBocTh Cy/ia B JieJlax TAKOTO POJa CTaBUT €TI0
M0 JPYTYIO CTOPOHY 3aKOHA B CHTYyalluH, KOTJa BMECTO KaKHX-JTHOO pe3ylbTaToB CY/
HOJIYYHT JIMIIb BUAMMYIO 3PO3UI0 CBOCTO aBTOPHUTETA M JISTMHTUMHOCTH®. COracHo
0osiee KaTerOpUYHBIM OIIEHKaM, MOCJIEI0BATEIbHOCTD U MOJUTHYECKUNA KOHTEKCT pe-
menuid Cyna B OTHOIIEHUHU OpAepoB 1o Poccuu u no M3pauitto.cTaBaT BOIIPOCHI O TOM,
JEHUCTBYET JIM CYJl UCXOJIsl U3 COOOpaKeHHI MPaBOBON HEOOXOTUMOCTH WIIH PEarupyeT
TaKUM 00pa3oM Ha YIIPEKH B yTPATE UM JIETUTUMHOCTH, @ TAKKE BHI3BAHBI JIH 3aIPOCHI
[Ipokypopa Ha BbLIa4y CYyAOM 3THUX OPAEPOB HA apecT MPABOBBIMU MPUHIIUIIAMH WU
Cyry0o MOJIMTHYECKUM pacyeToM>’,

Bo-BrophIX, B 1e1€ MOHTOIMY TPOU3O0IILIO MIEPBBIE TECTUPOBAHUE HA MTPAKTHKE
chopmupoBanHoro AnemursimonHou Ilamaroit MYC B pemienun ot 2019 r. obmiero

STICC, the Assembly of States Parties Resolution Strengthening the International Criminal Court and the Assembly
of States Parties, Adopted at the 9th plenary meeting, on 6 December 2024, by consensus , [ICC-ASP/23/Res.1 , para 34,
https://asp.icc-cpi.int/sites/default/files/asp_docs/ICC-ASP-23-Res.1-ENG.pdf

58 Ferdinandusse W. Why the ICC Should Respect Immunities of Heads of Third States// https://www.justsecurity.
org/108885/icc-immunities-heads-of-third-states/ ,

5 Milaninia N. Time to revisit the ICC’s position on head of state immunity/ https://www.justsecurity.org/108885/
icc-immunities-heads-of-third-states/
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CIIEHUAJIBHASA TEMA

noaxona Cyna k mpoOiemMe HMMYHHUTETOB BBICIIMX JOJKHOCTHBIX JIMI] TOCYapCTB, HE
ABJIAIOIIMXCS ydacTHHUKaMu CraryTa, U K BOIPOCY B3aMMOOTHOUIEHUS MEXIY CT 27
u cT 98 Craryra. C nmpakTudeckoi TOYkM 3peHus 3ta nosuuus MYC nocraBuiia ro-
cyaapctBa-wieHbl CraryTa nepej HeMpOCThIM BEIOOPOM - JTUOO COTIACUTHLCS C OUCHD
CIIOPHOM JIOTHKOM CyZ1a M UCITOJIHUTH BBIIAHHBIM CyIOM OPJEp Ha ApECT MEPBBIX JINI
TaKUX rocyaapctB (ceituac peub yxe uaer o Poccum u Uzpaune) , 1ubo orkazarhb-
Csl OT UCHOJIHEHUS 3TUX OPJIEPOB, HACTaWBasi HA COOCTBEHHOM MPOYTEHUU CUTYyalUU
C MEXIYHApOJHBIMU UMMYHHUTETAMHU TAaKUX JHUL. MOHIOIHS C CBOMX IMOSICHEHUSX |,
HalpaBJICHHBIX B CyJ, HACTaWBaJla MMEHHO Ha CBOEM IIpaBe yBaXaTb MMMYHUTETHI
IIpe3nnenrta Poccnn, ykaspiBas py ’TOM Kak Ha CBOE TOJIKOBAHUE COOTBETCTBYIOIINX
nosnioxkeHut Pumckoro CraryTa, Tak U Ha OMIMOOYHOCTHh BBIBOJIOB ATEUISIIIMOHHOMN
[Tamate! B pemrennu 2019 .

B-tperbux, I[lamara IlpenBapurenbHOro mpou3BoACTBA B Jene MOHronuu
YAUBUTENBHBIM 00pa30M MPEIOKUIA COOCTBEHHOE U MOJTHOCThIO HOBOE OOBSICHEHHE
CUTyallul B 4YaCTW MCIIOJHEHHs OpAEpa HAa apecT IEpBBIX JIMI TOCYyNApCTB, HE
ydacTByromux B Pumckom Craryte. IIpuyem 3Ta mo3unns OCHOBaHA HCKIIOYNUTEIIBHO
Ha TEJIE0JOTMYECKOM TOJIKOBaHUHU Tpoiiku cy el [TanaTe HopM CTaTyTa (TO €CTh UCXOAs
13 00BEKTa U 1IeJIe ATOr0 MEXAYHAPOIHOTO I0rOBOpa) 0€3 Kako-1nbo OrIsAKA Ha
CYIIECTBYIOIIUE MEXIYHAPOJAHBIE HOPMBI 00 UMMYyHHUTETax. IT0 mo3Bosmio Ilana-
T€ MPUUTH K BBIBOLY TOM, 4uTO (a) cT. 27 CraryTta umeer cBouM 3(pPEeKToM CHSITHE
BCEX MPEAYCMOTPEHHBIX MEXIYHAPOJHBIM IPABOM HMMYHHUTETOB JOJHKHOCTHBIX
JML, BKJIIOYas TJIaB rOCyJapcTB, O€30THOCUTENBHO OT TOTO, SIBJISIOTCA JU 3TH JHIA
rpakJjaHaMu rocy1apcTBa-ydyactHuka CTaTyTa WIH HET, (0) BEepPTUKAJIbHBIN XapakTep
00s3aTeNbCTB TOCYAApCTB MO OTHOIIEHHI0 K Cyay oO3Hadaer, 4To TOoCyAapcTBa
JOJDKHBI JIEICTBOBAaTh B COOTBETCTBUU C UX oOs3arenbcTBamMu mo CraTyTy, Oaxe
€CJIM 3TO MPOTUBOPEUUT MX TOPU3OHTAIBHBIM OTHOLIEHUSIM C TOCYJAapCTBAMHM, HE
apisitomiuMucs  yuyactuukamu Craryta, (B) cr. 98 CrartyTta, mo MHenuto Ilamartsl,
TOBOPUT MCKJIIOYUTEIBHO 00 MMMYHHUTETaX TrOCyJapCcTBa, €ro IUIJIOMAaTHYECKUX
MOMEIICHHUI, COOCTBEHHOCTH, JOKYMEHTOB, HO He JHYHBIX MMMYHUTETOB IJIaB
rocyIapcrs, ¥ B JIIOOOM cJIyyae HE 3aMEIIacT, HE JOINOJHAECT U HE COHEPKUT
HUKakuX uckiodeHuit ang ct. 27 Craryra. [Ipennpunstoe Takum obpaszom Ilanatoit
Teneosornyeckoe TonkoBanue Cratyrta yxe 3aBeno Cyn najiblie, 4eM MO cede
NpeJCTaBUTh TOCYIAPCTBA NIpH pa3paboTke ero cratyra®’, co3masas y rocyaapcTB, HE
ydacTByromux B CraryTte, CTOMKOE onlymeHue ysypnaiuu CynoM CBOHUX IOJTHOMO-
1717808

B-uerBepThIX, pemenne [lamatsl mpeaBapuUTENbHOTO IPOU3BOJCTBA IO JIEIY
MoHnronnu eme pa3 IoKa3ajao COXPAHAIOUIYIOCS aKTyaJbHOCTh BBIAHEE CKA3aHHBIX
KPUTUYECKUX 3aMEUaHui B ajpec HeogHo3HauHbIX paccyxaeHuii MC OOH o006
UMMYHUTETaX BBICIINX JOJHDKHOCTHBIX JIAIL B pelieHus o ey Arrest Warrant®. Ha-
IOMHUM, 4TO B 3TOM ziesie MC OOH oTMeTi, 4T0 MMMYHUTETHI HE IPUMEHSIOTCS B
TeX ClIy4asiX, KOrja B OTHOIIEHUH BBICIIMX JOHKHOCTHBIX JIMI TOCYAapCTBA HA4aToO

0 Mégret, F. op.cit. P. 212
S'LiuY. op.cit. P. 138 , King H. op.cit. P. 138
62 Maxwell F. op.cit. P 67-68
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YTOJIOBHOE CYAONPOU3BOACTBO B «HEKOTOPBIX MEXIYHAPOIAHBIX YIOJIOBHBIX CyHdaX,
KOTOpbIE HMMEIOT COOTBETCTBYIOIIYIO Iopucaukiuio («before certain international
criminal courts, where they have jurisdiction)®. B kauectBe mpumepa takux cymnos MC
OOH B 3T0OM %€ naparpade pemeHus yrnoMsHyJ Co3JaHHbIe HA OCHOBAHUHU PE30JTIOLNN
CoBera besonmacnoctu OOH wmexayHapoaneie TpuOyHansl mo HOrocmaBuum u mo
Pyanze, a taxxke MexayHapOJHBIA YTOJOBHBIN CyJ, OYKBajJbHO MPOIMTUPOBAB CT.
27 Pumckoro Cratyta. Ho ipu 3tom MC OOH, npusens B npumep cT. 27 Pumckoro
CTaTyTa, HE YTOYHWJ, KAKOE OTHOILIEHUE 3TA CTaThl HMMEET K JIOJKHOCTHBIM JIMLIAM
rocyJlapcTB, HE YYacCTBYIOIIMX B 3TOM MEKIYHAapOJHOM JOTOBOPE, IMPEIOCTABUB
TE€M CaMbIM JOKTPUHE U JIPYTHUM MEXIYHAPOAHBIM CyJaM BO3MOKHOCTh [1O-Pa3HOMY
TOJKOBaTh 3TH paccyxiacHus Cyma®.  Drta JABYCMBICICHHOCTh (HOPMYIHUPOBOK
MC OOH npusena B utore Kk Tomy, yto Monronusa u Ilanata B paBHOU cTeneHu
CChUIAJIUCH Ha ATOT naccax u3 pemennss MC OOH, npuxozs npu 3ToM K IHaMeTPaIbHO
MIPOTUBOIOJIOKHBIM BBIBOJIAM.

B-niateix, HemoTuBUpOBaHHBIM OTKa3 [lamaTel paspemnTs BBICKA3aThCSA 10
noBoAy nesia MoHronuu aneusiquoHHON uHcTtaHnuu Cylia, a MoToM €€ ke OTKa3
MEPECMOTPETh BBIHECEHHOE €0 PEIIeHHE, TOBOPUT O CHOOWU3ME TPOUKHU CyJeHl B
BHJIE BCEMEPHOI'O JKEJIAaHWSI MCKIIIOUUTh BHEIIIHEE BO3JICUCTBUE HA MPUHITOE HUMU
pElIEHNE W 3alleMEHTUPOBATH HENOrPEIIMMOCTh Mo3uiuu Ilanatel B OTHOLIEHUU
MMMYHUTETOB MEPBbIX JUI] rocyaapcT. [logoOHas repmernyHocTts [lanaTel genaer Ha
JIAHHBIT MOMEHT HEBO3MOXKHON KOppeKIrio no3unuu cyaeit MYC B 3Tux Bompocax,
KOTOPbIE UCXOJAT U3 COOCTBEHHOTO TOHMMAaHUSI MUCCUHU Cy/a BBICTYNaTh OT UMEHHU
BCET0 MEXIYHAPOHOTO COOOIIECTBA, YTO HUYETO HE MMEET OOIIEro ¢ HAaMEepEeHUSIMHU
rocyaapcts npu pazpadbotke Pumckoro Craryra.

B-nsaTeix, npuBeaeHHbIe B cTaThe cyneOnplie 6aranuu Monronun B MY C npen-
CTaBJISIOT COOOM pelKui MpUMep HEeCOomIacusi rocyJapcTBa ¢ MO3UIMEH Cyla HE B
BH/JIE XJIOMIAHMS JIBEPHIO M BBIXOAA U3 MEXKIYHApPOIHOIO JOTOBOPA, a MMyTEM HECKOJIb-
KHUX TOMNBITOK MepeyOeuTh Cyl MEPEeCMOTPETh 3aHATYI0 UM IO3UIIMIO, JaB €My JUIs
ATOTO MPOLIECCYaTIbHYI0 BO3MOKHOCTh U HEOOXOIMMBIE apryMeHThl. B mobom citydae
B MUCTOPUIO MEXKIYHAPOIHOTO MPABOCYAU A€JI0 MOHIOIMK BOMJET KaK IMO3UTHUBHBIN
oOpas3err JjokanbHOM lawfare, To eCTh UCIIONB30BaHMS TOCYIAPCTBOM JISl 3aIIUTHI CBO-
UX UHTEPECOB JIOOBIX MPOIECCYATbHBIX BOZMOKHOCTEH, MPEAOCTABISIEMBIX MEXK TyHa-
POJIHBIM ITPaBoOM®.
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O HEKOTOPBIX ITPABOBBIX ACIIEKTAX BUSUTA NIPE3UJIEHTA
POCCHUHU B MOHI'OJINIO KAK I'OCYJAPCTBO-YYACTHHUK
CTATYTAMYC

CkyparoBa A.10.!

Annomayusn: B ctaThe naercs oneHka yoeuTeIbHOCTH MPAaBOBBIX apTYMEHTOB,
MpeACTaBICHHBIX MexayHapoaHbM yrojoBHbiM cysioM (MYC) B o6ocHOBaHUE €ro
YTBEPXKJIEHUS O pactpocTpaHeHuu ropucaukinu MY C Ha rocyiapcTBa, He sIBJISIOIIMe-
cst yaactHukamu Pumckoro Craryra MY C u HelipuMeHEHHU K BBICIITUM JJOJIKHOCTHBIM
JUIAM TaKUX FOCYJapCTB UMMYHHUTETA OT YIOJIOBHOTO IpeciieioBanus cyaomM. Coro-
crapistorea no3uuu MY C no curyanuu B Hapdype (Cynan) u no cutyaruu Ha Ykpa-
VHE, B TOM YMCJIE B CBs3U ¢ BU3UTOM lIpesunenra PO B MouHromnuro.

Knrwouesvte cnosa: Medsicoynapoounwii yeonoguuiii cyo, Cosem bezonacnocmu
OOH, opucouxyust, UMMYHUMEMbl BbICUIUX OOJIHCHOCMHBIX JIUY, Opoep HA apecm,
mpembvsi CMOpPOHQ.

Abstract: This article assesses how reasonable are the ICC’s legal arguments -
namely, that the Court’s jurisdiction extends to states not party to the Rome Statute and
that the officials of such states have no immunities from the ICC. We will compare the
position taken by the ICC in the case of Darfur (Sudan) and in the case of the Russian
Federation, considering the recent visit of the Russian President to Mongolia.

Keywords: the International Criminal Court, UN Security Council, jurisdiction,
immunities of state officials, arrest warrant, third party.

Busur Ilpesunenta Poccum B.B. Ilytuna B Monromnuio B ceHtsope 2024
I. aKTyaJIH3UpOBAJl JIBA 3HAYUMBIX HOPUIHYECKMX Bompoca. IlepBelii: Moxer
A IOPUCOUKLNA MEXAYHapOoJHOro cyAeOHOro opraHa (B JaHHOM ciyd4ae
MexlyHapoIHOTO YrojoBHOro cyna, gaiee — MYC) pacnpocTpaHsATbCsS Ha
rocyapcTBO (M, COOTBETCTBEHHO, €r0 Ipak[aH), HE CTaBIlee YYaCTHUKOM HTOIO
opraHa ¥ He MpU3HAIOIEe ero IpUCAUKLINI0? BTOpoil Bompoc, HENocpencTBEHHO
CBSI3aHHBI C IEPBBIM, — SIBJIIECTCS JIU IPOLIECCYATbHBIM MPENSATCTBUEM JIJISl yTOJIOBHOTO
IpeciieIOBaHus UMMYHHUTET, paclpoCTPaHAIONIMIICS Ha r1aBy rocyaapcrsa ex officio
COTJIaCHO HOpMaM JIEMCTBYIOIIET0 MEXIYHAPOIHOTO ITpaBa’?

[IepBbIii BOPOC CBOAMTCA, MPEXKIE BCErO, K TOJKOBAaHUIO CT. 34 BeHckon
KOHBEHIIMH O ITPAaBE MEXIyHAPOIHBIX JOTOBOPOB 1969 T.; BTOPOM acneKkT onupaeTcs
Ha HOPMBI KaK JIOTOBOPHOT0, TaK M OOBIYHOTO ITpaBa. [ [pobiema HIMMYHHUTETOB BBICIIUX
JOJDKHOCTHBIX JIML[ TOCYAAapCTBA, UMEIOIIas MHOIOACHEKTHBIA XapakTep (YCIOBHO
«BEPTHUKAIbHBIN» - AIMMYHHUTET OT MEKTyHAPOAHOU FOPUCAUKIIUN U KTOPU3OHTAIIbHBII)
- AMMYHHUTET OT YTOJOBHOW IOPUCIUKIMH JIPYTrOro rocyiapcTBa) HE SIBISETCS IS

1 Houent xadenpsl MexxpyHapoguoro npasa MITIMO MU]I Poccun, K.10.H., HOLIEHT.
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MEKyHApOJHOI0 IpaBa HOBOW, OJIHAKO HEOJHOPOJIHOE MPABOBOE PETYIHPOBAHUE
ATOr0 BOIMPOCA B COYETAHUHU C MPOTUBOPEUMBBIMU BBIBOJIAMH, MPEJICTABICHHBIMU B
CyJ1e0HOM MPaKTUKE U IOKTPUHE, HE MO3BOJIIOT TOBOPUTH O €IMHOOOPA3HH CYKICHUN
B YaCTH TOJIKOBAHUS HAJIMYUS WIH OTCYTCTBUS UMMYHUTETOB TaKUX JIUILI.

Busur [Ipe3uaenta Poccuu B MoHT0IMI0 00YCIOBUI HEOOXOIUMOCTH BBIOOpA
JAHHBIM TOCYJapCTBOM IPHOPUTETA MEXKIY €ro ods3arenbcTBaMu Kak ujieHa MYC
(ocymectButh apect Ilpesunenta PO Bo ucnonnenue BbiganHoro MYC opaepa B
mapte 2023 T1.) U OOILIENPU3HAHHBIM MEXIYHAPOIHO-IIPABOBBIM 00S3aTEIHCTBOM
YBaXKaTh U TApAaHTUPOBATh UMMYHHUTET BBICHIETO JOJKHOCTHOTO JIUIA TOCYJapCTBa Ha
CBOEH TEPPUTOPUU, OCHOBAHHBIN, B TOM YHCJIE, HAa IPUHIIUIE CYBEPEHHOTO PAaBEHCTBA
rocyAapcTB, HEBMEIATENLCTBA BO BHYTPEHHHUE JI€J1a TOCYAAPCTBA, a TAK)KE HA HOpMax
JTUTIIIOMATAYECKOT 0 MpaBa, B YaCTHOCTU, KOHBEHIUY O TUTIIIOMATUYECKUX CHOIIIEHUSX
1961 r., KouBenuuu o crieninaiabHBIX MUccHsIx 1969 r.

C yderoM TOroO, 4Tto BBIOOp MoOHTromme Obul crmenaH He B moiibdy MYC,
MOCJICTHUN OXKUJAEMO BBICKA3aJICsl B HETaTHBHOM KIIOYE, KOHCTaTUpPys ¢akT
HapyieHuss MoHronven cBoux 0053aTenbeTB o PumckoMy cratyTy. Takas peakiust
Cyna siBnsieTcs CTaHAApTHOM, Ja)e TPaJIULIMOHHOM, B CUITY TOT'O, YTO OTKa3 rOCyAapCTB-
ywieHoB MYC 3aziepkarh HaXOoISIIErocs Ha UX TEPPUTOPUHU TJIaBYy roCylapcTBa U
nepenath ero B pacnopsbkernue Cyaa npoucxoaut peryisipHo ¢ 2009 r., korna MYC
BIIEPBBIEC B UCTOPUHU BbIJAN OpJiep Ha apecT AEHCTBYIOUIEro (Ha TOT MOMEHT) TIJIaBbl
Cynana O. anpb bamupa (Cynan He sBisuics u He siBiisieTcst ydactTHukoMm Ctaryra MY C).
[locne Bbigaun ganHoro opxaepa riaBa CygaHa moceTun ¢ opUIUMaIbHBIM BU3UTOM
Hureputo, Manasu, Kenuto, Eruner, Yan, J>xudytu, JIPK, Dduonuto, KOAP; KyseiiT,
KHP, Poccuto, Caynosckyto Apasuto, Mopaanuto. OnHaKO JTaHHBIE TOCYIapCTBA HE
MPEANPUHAIN MEp N0 €ro 3ajepxanuto u nepeaade Cyny, XOTsS HEKOTOPbIE U3 HUX
ABJSUIUCH ydacTHUKaMu PumMckoro Ctatyra MY C. OT0 OBIEKIIO TOCTAHOBKY BOIIPO-
ca B pamkax Cyna o HapyIlIeHHH IOCyIapCTBAMH-YYaCTHUKAMU BBITTOJIHEHUS MOJI0XKe-
Huii Pumckoro craryta, cpeau kotopbix Obutn Manasu, Yan, FOAP, JIPK, Yranna,
Jxubytu u Mopaanws.

OtmeruMm, uto aprymenTaruss MYC B moib3y HEOOXOAMMOCTH TPOU3BECTH
apect O. anp bammpa NmpUMEHHTENHHO K KaXIOMY CIy4dar 3apyOeKHOTO BHU3WTA
rmaBel CyaaHa Ha TeppuTOpui0 rocyaapcrBa-wieHa MYC saBnsiiack BecbMma
HEIOCE0BATEIbHON, IPOTUBOPEUNBOM, YTO HEOJHOKPATHO OTMEYAJIOCh B HAYUYHBIX
kpyrax®. O600muTh 10BoAB MY C MOXHO CIETYIOIIUM 00pa3oM:

- BeinoaHeHue pesomounn Cosera bezonacHoctu OOH (MMeHHO 3TOT Opras
nepenan curyanuio B MY C) uMeeT npuopuTeTHBINA XapaKTep HaJ BCEMHU IPYTHMH 00sI-
3aTeJIbCTBAMU IOCYIapCTB; TpeOyeMoe COTPYIHUYECTBO BO HCIIOJIHEHHE PE3OTIOLMU
Cogeta be3onacnoctu (nanee — Cb OOH) npennonaraer ycrpaneHue Jr00BIX MPETISIT-
CTBHI K pa3zbuparenbctBy B Cyze, Bkimroyas (hakT HeydacTHs TocynapcTBa B PuMckom
CTaTyTe U HAIMYNEe UMMYHHUTETOB — JIt00as Ipyrasi MHTEpPIpEeTaIus cieana Obl perie-
e Cb 0eCCMBICIIEHHBIM?;

2Schabas W. Obama, Medvedev and Hu Jintao may be Prosecuted by International Criminal Court, Pre-Trial Chamber Con-
cludes // PhD studies in human rights / URL: http://humanrightsdoctorate.blogspot.com/2011/12/obama-medvedev-and-
hu-jintao-may-be.html (mara oopamenus: 11.012.2024); IIpoGieMbl TpaBOMEPHOCTH ACATEIHHOCTH MeXIyHapOIHOTO
YTOJIOBHOTO cyna. 3akimodenne MexryHapoaHo-mipaBoBoro coera mpu MUJL Poccun. / URL: https://mid.ru/ru/foreign
policy/legal problems_of-international cooperation/1949021/ (mara ob6pamenus: 21.01.2025).

3 Decision on the Cooperation of the Democratic Republic of the Congo Regarding Omar Al Bashir’s Arrest and Surrender
to the Court, 9 April 2014. Para. 29, 31. ICC-02/05-01/09 / URL: https://www.icc-cpi.int/sites/default/files/CourtRecords/
CR2014_03452.PDF (mara oopamenus 24.01.2025).
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- nepenasas cutyauuio B MYC, Cb OOH koCBE€HHO 0TKa3aacs OT UMMYHHUTETOB,
NPeA0CTABICHHBIX MEXTyHapoaHbIM mpaBoM O. anb bammpy kak miaBe rocygapcrsa’,

- BO30Yy’KJIEHNE MEXIYHAPOIHBIX CYA€OHBIX IPECIEIOBAHUI TPOTUB IJ1aB rOCY-
napctB (Y. Teitnopa, M. Kannadu, JI. I'6ar6o, O. anp baiupa) «moixyyusao Impokoe
NPU3HAHUE KaK OOMIETPUHSTAS IPAKTHKA» .

- U3 0o01IEel HOPMBI 00 UMMYHHUTETE TOCYIAPCTBEHHBIX JOKHOCTHBIX JIUL[ OT
CyZ1Ie0HOT0 Mpecie0BaHus CYILIECTBYIOT UCKIIFOUEHHMSI, KOTJ]a peYb UAET O COBEPILICHUN
MEXIYHApPOJHBIX MPECTYIJIEHUH B paMKaxX MPOLECCOB B MEXAYHAPOIHBIX CyAEOHBIX
YUPEIKACHUAXKS.

[TpuBenennsie Cy1oM apryMeHThI HE JINIIEHbI U3bSTHOB.

Hanuuo nonmena noudaruii: ¢akt nepenaun CosetoM be3onacHoctu cutyanuu
B MYC He o3HauaeT aBTOMATHYECKOTO YPABHUBAHUS IPABOBOTO PEXKMMA TrOCynap-
CTBa-y4acTHUKA PUMCKOTO cTaTyTa U HE y4aCTHUKA, PABHO KaK U OTCYTCTBUS UMMYHH-
TETOB y BBICHIMX JOJDKHOCTHBIX Jinll rocynapcersa.’ Tesuc MYC o Tom, uTo mepeaada
Coserom bezonacHocTu cutyanuu B CyJ moipazyMeBaeT 0TKa3 OT UMMYHHUTETOB, ITpe-
JOCTABJIEHHBIX MEXIYHAPOAHBIM [IPABOM IJIaBaM IOCyIapCTB, HEYOEAUTENIEH: B TAKOM
3HAYMMOM JIJIs1 JTF0OOOr0 roCyAapcTBa BOIPOCE OTKa3 OT UMMYHHUTETOB JIOJKEH OBIThH
HE M0/Ipa3yMEBAaEMbIM, HO SIBHO BbIpaK€HHBIM. OqHOM KoHCTarauuu CyqoM Haaudus
TaKUX «OTKa30B» sIBHO HepocTaTtouHo. Hu ognoM pesomonuu Cosera be3onacHocTu B
OTHOIICHUU TaKUX «OTKA30B» OT UMMYHUTETOB puHATO He Obu10®. ToT dakt, uro Chb
HE MPEeANPUHUMAET HUKAKUX Mep M0 3asBiaeHusIM oT Cyaa B OTHOIIEHUH TOCYIapCTB,
Hapywaromux (comacHo no3uuuu MYC) PuMckuil ctaryt, 1aeT OCHOBaHHE IPEIIO-
JIOXKUTh OTCYTCTBHE COINIACOBAHHOM MO3MLMHK WieHOB COBeTa M0 3TOMY BOMPOCY.

Uro kacaercst 10BO/A, YTO BO30YKIEHUE MEXAYHAPOIHBIX CyAEOHBIX Ipeciie-
JIOBaHUM MPOTHUB IVIaB FOCYIapPCTB MOITYUYMIIO MIUPOKOE MPU3HAHUE «KaK OOLIEIpUHS-
Tas NPAKTUKa», apryMEeHTalus 31€Ch BUIUTCI HE OUYEHb YOeIUTEIbHOM, TOCKOJIBKY B
KaueCTBE MOATBEPKAEHUS BceoOIHOCTH npakTuku MY C ccbutaercst Ha camoro ceost
1 cBoero «kosery» - Cneunansubeid Cyn o Ceeppa-Jleone. bonee toro, u3 Bcex rme-
peurcineHHbIX CyoM cTy4yaeB, MPU3BAHHBIX MOATBEPIUTD «BCEOOIIHOCTh)» MPAKTHUKH,
TOJIKO OZHO JIEJI0 3aBEPIINIOCH OOBUHUTEIBbHBIM IIPUTOBOPOM.

CrnenyeT OTMETHTh, YTO KOHCTAaTUPYsl HapyLIEHUE PSAOM rocyaapcTB o0s3a-
tenbeTB o Yerasy OOH u Pumckomy craryty, [lanara npenBapurenbsHOro npons3Bo-
ctBa MY C Bce ke npu3Haia O4eBUAHBIE OPUINYECKHE (PAKThI, UTO BO-IIEPBbIX, PHM-

4 Ibid. Para. 30.

5 Situation in Darfur, Sudan. Decision Pursuant to Article 87(7) of the Rome Statute on the Failure by the Republic of
Malawi to Comply with the Cooperation Requests Issued by the Court with Respect to the Arrest and Surrender of Omar
Hassan Ahmad Al Bashir. NeICC-02/05-01/09, 12 December 2011. Para. 39. URL: // https://www.icc-cpi.int/sites/default/
files/CourtRecords/CR2011_21722.PDF (nmata oopamenus 14.01.2025).

6 Tbid. Para 43.

"HOpuaudeckyro oneHky Bompoca, Mor ju Coset bezonacHoctn OOH B npuHImmne nepeaasars cutyaruo B MYC cwm.:
Messie A.b. MexayHapoaHO-IpaBOBbIE aCMEKThI pelieHuss MexXayHapoAHOro YroJIOBHOTO CyJa O BblIade opiaepa Ha
apect npe3unenra Cynana // Poccuiickuii ropunndeckuii sxyprair — 2009. — Ne 6 (69). C. 82—88.

§ BeickasbiBaeTcsl Touka 3peHust, 4to CoBeT be30macHOCTH B IPHHIMIE HE MOXKET OCTABUThH HJIHM CHATh HMMYHHTETHI C
[JIaBbl FOCYIAPCTBA, TOCKOJIBKY, BO-IIEPBBIX, 3TO HE BXOIHT B €r0 KOMIETEHIIHIO, BO-BTOPBIX, MY C He sSBIIsIeTCS OpraHoM
OOH, Ho oTaenbHBIM CTPYKTYpOil. - Hassan M., Noor F.O. The Obligation to Prosecute Heads of State Under the Rome
Statute of the International Criminal Court (ICC) and Customary International Law: The African and United States’ Per-
spectives // Malaysian Journal of Syariah and Law. - 2019. - No. 7. P. 38.
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CKUI CTaTyT SIBISETCS 00s13aTEIbHBIM TOJBKO JIJISl €T0 YYACTHUKOB, HO HE JIJISI TPEThUX
CTOpPOH 0€3 MX Ha TO COTJIaCUS, U BO-BTOPHIX, BOBMOXKHBI CUTYAIIMH, KOTJIa BOIIPOC 00
MMMYHUTETaX IJ1aB TOCYIapCTB-HE y4acTHUKOB CTaryTa MOXKET ObITh 0OOOCHOBAaHHO
nofHAT niepea CynoM U pelieHue JUisl pa3peiieHrs TakKuX KOH(MIMKTOB HAaXOIUTCA B
cratbe 98 (1) Craryra’. Onnako nosuius Cyza He U3MEHHIIACh B TOM, 4TO (hakT mepe-
naun Cb gena B MYC ¢aktuuecku CTUpAET rpaHb MEXTY TOCYAapCTBOM-y4aCTHUKOM
U He yyacTHHUKOM Pumckoro craryra'”.

[Tocne ouepennor koHcraramuu [lanaTon mpeaBapuTEIBHOIO MPOU3BOICTBA
Il Hapymenus rocyapcTBOM-y4aCTHUKOM PHUMCKOTo craTyTa CBOMX 0053aTelIbCTB
HNopnanus (Tepputopuro kortopoil nmocetwn O. anp bammp) pemmia ocnopuTh 3TO
3aKJII0YeHre, 00paTUBIIUCH B AneruisiinoHHyo najgaty MY C ¢ mpocb00it 0003HAYHTh
cBOIO mno3uiuioo. OT ANEUISUMOHHOW TajaThl TOCYJapCcTBa M aKaJeMUYECKOE
COOOIIECTBO 0XKHIAJTM HEOOXOIUMYIO ICHOCTh U CTPOTOCTh BBIBOJIOB, HO BEBIHECEHHOE
peliieHre BhI3BAJIO 001Iee pa3oyapoBaHue!'.

JleicTBUTENBHO, €CiIU paHee B pelieHusax llamar nmpenBapuTenbHOro mpous-
BOJICTBA ObUIM 0003HAYEHBI OOIIME KOHTYPHI paciupenus opucaukiuun MYC Ha oc-
HOBE Pa3JIMYHbIX, HE BCETa COBIIA/IAI0IIUX aPTYMEHTOB C COXPaHEHHUEM, TEM HE MEHEE,
muddepentnanuu rocynaperB-wieHoB MYC U TpeThbuX rocyaapcTB, TO B PEIICHUH
AneIuTAIMOHHON nanarsl IpaBoBble paMku opucaukinu Cyna, yCTaHOBIEHHbIE PuM-
CKHUM CTaTyTOM, ObUIM OKOHYATEIBHO yMpa3IHeHbl. Tak, 6e3 N0IKHON yOoeauTenbHON
apryMeHTaluu AnejUsiiUOHHAs nanara:

- pu3Hazia 3a cT. 27 PuMckoro craryta (0 HEHPUMEHUMOCTH UMMYHUTETOB)
XapakTep 0OBIYHON HOPMBI MEXK/TYHAPOIHOTO TpaBa'?;

- KOHCTaTHpOBaja OTCYTCTBHE B MEXKIYHAPOIHOM IpaBe OOBIYHON HOPMBI,
npeAyCMaTPUBAOIIEH HMMMYHHUTET OT MEXTyHAPOIHON YTOJOBHON FOPUCAUKIIMN ',

- ycranoBmiia, yto MYC nelicTByeT OT MMEHH BCETO MEXIYHAPOIHOTO CO00-
mecrsa'’,

[Ipn TakoM TOIXOJE JIOTUYHO BBITEKAET BBIBOJ: JIOOOH MEXIyHAPOIHBIN
YIOJIOBHBIM CYJI, CO3JaHHBIM T'PYNIOM TIOCYHapCTB, ACHUCTBYET OT MMEHHM BCErO
MEXIYHApOJIHOTO COOOIIECTBA, YTO MO3BOJISIET €My BBIJIATh OpJEp HAa apecT IJIaBbl
J000T0 TOCyJapCcTBa, HE3aBUCMMO OT €ro ydacTus B JIOTOBOpPE O CO3JaHUU CyJa
nmu pewienuss Cb OOH. HeynuBurtenbHO, 4TO penieHue ANEUISIIUOHHON MaaThl
MVYC BcTpeTuinio KpuUTHKY, OBLIO OXapaKTEepU30BAaHO B KauyeCTBE «OIMACHOTO H
HEPa3yMHOTO Il1ara co CTOPOHBI cy1a»'>. CoracuMcsi ¢ MHEGHHUEM, YTO « IMMYHHUTETBI

?Decision on the Cooperation of the Democratic Republic of the Congo Regarding Omar Al Bashir’s Arrest and Surrender
to the Court, 9 April 2014. Para. 26, 27. ICC-02/05-01/09 / URL: https://www.icc-cpi.int/sites/default/files/CourtRecords/
CR2014_03452.PDF (mara obpamenmus 24.01.2025).

0Decision under Article 87(7) of the Rome Statute on the non-compliance by South Africa with the request by the Court
for the arrest and surrender of Omar Al-Bashir, 6 July 2017. Para. 82, 93. ICC-02/05-01/09-302 (Non-Cooperation South
Africa). / URL: https://www.icc-cpi.int/court-record/icc-02/05-01/09-302 (nata obpamenns: 14.08.2024).

U Ycnomuuos A.C. TIpumepsist KOJTBIIO BCEBIACTHS: MeXIyHapOIHBIN YTOJOBHBIN CY/l © MMMYHUTETHI TJIaB TOCYAapCTB //
Poccutiickuit opunndeckmii xkyprai. — 2023. - Ne 2 (149). C. 49.

12 Judgment in the Jordan Referral re Al-Bashir Appeal, 6 May 2019. Para. 103. ICC-02/05-01/09 OA2. / URL: https://
www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_02856.PDF (mara obpamenns: 14.08.2043).

13 Ibid. Para. 114, 115.

14 Tbid. Para.115.

15 Akande D. ICC Appeals Chamber Holds that Heads of State Have No Immunity Under Customary International Law
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NPENOCTABISIOTCS, YTOOBI MPEJOTBPATHUTH HEOOOCHOBAHHOE  BMEILIATEIBCTBO
MHOCTPAHHBIX TOCYJApCTB B J€JIa APYTUX TOCYAAPCTB U OCYIIECTBICHHUE FOPUCTUKIINU
B 00CTOSATENbCTBAX, KOT/Ia TOCYIapCTBO HE JaBajio Ha 3To cornacus. He umeet ocoboro
3HAYEHHUS, CTPEMSTCS JIW MHOCTPAHHbBIE IOCY/IapCTBAa OCYLIECTBUTH ATY YTOJOBHYIO
IOPUCIUKIIMIO B OJTHOCTOPOHHEM NOPAJIKE WM Yepe3 HEKUW KOJUIEKTUBHBIN OpraH, Ha
CO3JITaHKE KOTOPOTO COOTBETCTBYIOIIEE TOCYAAPCTBO HE JIABAIO CBOETO COTJIACHsI»'®.
Cxoxyo no3nnmio orcranBai X. KuHr: PUMCKHN CTaTyT «HE MOXKET U3MEHUTH MEX-
JTYHApOIHO-TIPABOBbIE IMMYHHTETHI, CYIIECTBYIOIINE MEXIY rOCyIapCTBAMHU-y4yacT-
Hukamu MY C 1 rocynapcTBaMi, HE SBISIIOIIAMUCS y9aCTHUKAMU PUMCKOro craryTay
n MVYC «znomkeH yBaxarp, 110 KpalHEW Mepe JIMYHBIE HMMYHUTETHI JOJKHOCTHBIX
JIMI TocyaapcTB-He wieHoB Cyna»!’.

Ommbo4YHOCTH Te3Kca ANEUISIMOHHON nanatel, 4to MY C neicTByeT oT nme-
HU BCEr0 MEXIYHAPOIHOIO COOOIIECTBA, MO3TOMY SIKOOBI BCE TOCYAAPCTBA COIIACHBI
C OTCYTCTBHEM UMMYHUTETA, IPENyCMOTpEeHHOTrO cT. 27 Craryta, oueBuaHa. Bo-niep-
BBIX, cofepkanue cT. 98 Craryra 3TO mpsiMO orpoBepraeT. Bo-BTopsIx, GakT BHY-
LIMTEJIBHOIO KOJMYecTBa rocyaapcrB-uaeHoB MYC (oauH U3 HEJaBHUX apryMEHTOB
Cyna — 1o, uto 124 rocynapcta, patudunupoBaBimiux PUMCKUil cTaTyT, COCTABISAIOT
2/3 MHPOBOTO COODIIECTBA'®) HE SIBISCTCS OCHOBAHHEM PACIPOCTPAHUTH YUPEIUTEIIb-
HBI JJOTOBOp Ha HE Y4YaCTBYIOIIHME B HEM rOCYJapcTBa. DTO HPSIMO IPOTUBOPEUMT
IPUHLIKITY CBOOOJIHOTO BOJIEU3bABIIEHUS rocyAapcTB. IloMUMO 3TOro, yuuThIBast, YTO
MHOTHE KpYyIHbIE TocynapcTBa He ABJsAoTcs wieHaMu MY C (13 5 TOCTOSIHHBIX YJIEHOB
Cb 3 — ne yuactHuku CraTyTa), FOBOPUTHh 00 YHHBEpCAIbHOCTH ropucaukiuu Cyna
He npuxoaurcd. Ecim panee nozunmun MYC B 4aCTM MMMYHHUTETOB JTOJKHOCTHBIX
JIML IPOTUBOCTOST TOJIBKO A(QPUKAHCKUIN COI03, TO MOCIE pelIeHUs] ANEIUISALMOHHOMN
naynartel nmo3unuto Mopaanuu nmojjepskana u Jlura apadckux rocymapcts'.

B oTtHOmIEHUN TE3UCOB O NPU3HAHUHU 3a CT. 27 PUMCKOro craryra Xapakrepa
OOBIYHOM HOPMBI MEXIYHApOJHOIO IpaBa M KOHCTaTalMeil OTCYTCTBUS B
MEXIyHapOJAHOM IIpaBe OOBIYHONW HOPMBI, MPEAYCMATPUBAIOIIEH HUMMYHHUTET OT
MEXIYHApOJHON yTOJIOBHOW FOPUCIUKIIMM, BAXKHO OTMETUTH, 4TO MY C NOJIHOCTBIO
UTHOPUPYET CIOXKHUBIIYIOCS IMPAKTUKY TIOCYIapCTB, CBHIETEIBCTBYIOIIYIO KakK pa3s
00 0oOpaTHOM: HM OAHO IOCYAApCTBO, KoTopoe noceTwi rmasa CynaHa, HE IpeanpH-
HSJIO MEp MO €ro 3aJepKaHuio. Takas MO3ULUs CBUIETEIbCTBYET O HAJIMYUHU €IUHO-
00pa3HOW MPAKTUKU TrOCyJapCTB, KAK OJHOTO M3 KJIKOUEBBIX KOMIIOHEHTOB OOBIYHOU
HOPMBI MEXJyHapoAaHoro npasa. Hu omHO u3 rocymapcrts, nepes KOTOPBIMU BCTall

BBI60p MCXKAY BBLIIIOJHCHHUCM 00513aTENLCTB 110 PHMCKOMy CTAaTyTy B 4aCTH apeCTa U

Before International Tribunals // EJIL: Talk! 2019. 6 May. / URL: https://www.ejiltalk.org/icc-appeals-chamber-holds-tha
t-heads-of-state-have-no-immunity-under-customary-international-law-before-international-tribunals/ (nara obpareHus:
14.01.2025).

16 Akande D. International Law Immunities and the International Criminal Court // American Journal of International
Law. —2004. — Vol. 98. P. 417.

17 King H. Immunities and Bilateral Immunity Agreements: Issues Arising from Articles 27 and 98 of the Rome Statue //
New Zealand Journal of Public International Law. — 2006. — Vol. 4. P. 284.

18 Finding under article 87 (7) of the Rome Statute on the non-compliance by Mongolia with the request by the Court
to cooperate in the arrest and surrender of Vladimir Vladimirovich Putin and referral to the Assembly of States Parties.
ICC-01/22-90 24-10-2024 1/17 PT, 24 October 2024. Para. 33. URL: / https://www.icc-cpi.int/sites/default/files/Court-
Records/0902ebd1809d1971.pdf (nara obparmenus 23.01.2025).

1 Masumbe P. States Cooperation in Arresting Senior State Officials and Sitting Heads of State under International Crim-

inal Law: Quo Vadis ICC // E-Journal of Humanities, Arts and Social Sciences (EHASS). — 2023. - Vol. 4, Issue 13. P.

1497.
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nepenaun Cyny rnaBsl CyJlaHa U 0053aTelIbCTBOM O00ECIIEYHTh Ha CBOEH TEPPUTOPHH
€ro HEMPUKOCHOBEHHOCTb M M3BATHE W3-TI0J IOPUCIUKIIMK, HE CJeNajJd BHIOOp B
nosib3y Cratyta. Hao60poT, aprymeHTaIms Bcex rocyapcTB (Kak y4aCTHUKOB, TaK U
He ydyacTHukoB MY C) 6b11a 0600CHOBaHa COOJIIOICHUEM UMU HOPM MEKTyHApOIHOTO
MpaBa, HAJCNSIOMIMX TJIaBy TOCYJapCcTBa MMMYHHUTETOM. AHAJOTMYHBIA MOAXO
ObLI MPOJAEMOHCTPUPOBAH rocyaapcTBamMu U B otTHomeHun IIpesmaenta Poccuun
B.B. Ilytuna B xoxae ero Buszuta B Monromuto, OAD, Kazaxcrad. boisee Toro,
Monronus ykaszajia, 4TO B COOTBETCTBUU C OOBIYHBIM MEXKIyHApOIHBIM IIPABOM
IIpesunnent Poccun kak IEMCTBYIOLINN TJ1aBa TOCYIApCTBA — HEyYyacTHUKA PuMckoro
CTaTyTa MOJIb3YETCA JINYHBIM UMMYHUTETOM, U BJIACTH MOHTOJMU HE BBISIBUIIH «HU
OJIHOM HOPMBI B OOBIYHOM MEXIYHApOJHOM IIpaBe, KOTOpas HCKIOYana Obl WA
Jieyana HEMPUMEHUMBIM UMMYHHUTET TJ1aB FOCYAapCTB TOCYJapCTBA, KOTJla UX apecT
3arpaBaeTcs MexayHapO HbIM YTOJOBHBIM CYI0M»2,

[TomuMO 3TOTO, MOJAraeM, 4To MPaKTHKA TOCYIapCTB TAK U OCTAHETCS €ANHO-
o0pa3HOH, MOCKOJIbKY OYEBHJIHO, YTO JIUI0, B OTHOIIEHUHU KoToporo MY C Beiaan op-
JIEp Ha apecT, He Oy/eT mocenarb TEPPUTOPUIO TOTO TOCYAAPCTBa, OPUIIUATIBLHBIC JTUIa
KOTOPOTO 3asBUJIM O TOTOBHOCTH HUCIIOJIHUTH Takol opaep. Tak, mocie BbIgauu B KOHIE
2024 r. opaepa Ha apect b. HeTaHbsIXy HEKOTOPBIE CTPAHBI TAKOE 3aBICHUE CIETATN
(IBetiuapusi, Kanana, Hunepnanapl); JOrMYHO OPEANON0XKUTh, YTO 3TH TOCYAapCTBA
npembep-MUHUCTP M3pamns nocemars He Oynet. IIporpamMma 3apyOeKHBIX BU3UTOB
JIUL, B OTHOILIEHUH KOTOPBIX BBIJIAH OpJIEp Ha apecT, OyneT (opMUPOBATHCS C yUETOM
(akTOpa MOJYyUYEHHBIX TAPAaHTUN HEIPUKOCHOBEHHOCTH, a 3HAYUT, IPAKTUKA HE OyleT
MIONIOJIHATBCS CIIy4asiMU BBIIIOJIHEHU opAepa Ha apecT MY C, nmpoaomKuT 0cTaBaTbCs
TOMOTEHHOM.

B cnyuae c¢ Poccuiickoit ®@enepamueit MYC okazancs B Oosee CI0KHON
CUTyalluu: OOOCHOBAaTh CBOIO IOPUCAMKIIMIO M HEOOXOIUMOCTb MPOU3BECTH apecT
JEWCTBYIOUIErO TJIaBhl TOCYJAapCTBAa IPU HOBBIX MPABOBBIX peanusx: Poccus — He
aBiseTrcst yuactHunie Pumckoro cratryra MYC, Hukorga uM He ObUia U, B OTIUYHE
ot cutyauuu ¢ Hapdypom, He Obuto pemienuss Coeta besomacHocTu 0 mepenaue
nena B MYC. Ecnu panee HeoOX0auMoCTh BolnoaHeHus apecta O. anp bammpa Cyn
00OCHOBBIBAJI HAIMUUEM 00s3aTeNbCTB rocynapctB no Ycrasy OOH, To B manHoM
clly4yae Takux opuandeckux 10BoaoB MYC 0wt nuieH. B 3HaunTeNnbHON cTENeHu
ATO MPEIONPEETUIO OUEBUAHYIO c1ab0CTh yTBepkaeHui Cyaa 0 HEMPaBOMEPHOCTH
oTka3a Monronuu ocymecTBuThb apect [Ipe3unenta Poccun.

Bo-niepBbix, Cyz, 4TO yK€ HEOTHOKPATHO CIIy4ajOoCh, IPUHSI HOBYIO JINHUIO
apryMeHTaluu B oTHolIeHUHU CT. 34 Benckor kouBeHMu 1969 1. 0 HepacnpocTpaHe-
HUU JOTOBOpA Ha TPEThU rocyiapcTsa 0e3 ux Ha 1o cornacus. Ecnu panee Cya corna-
CHWJICS, UTO 3TO HEMPABOMEPHO, TO TENEPH CUEII, YTO CChUIKA HA 3Ty CTAaThIO HEYMECTHA
B 1iesioM: «Ilamara HanomuHaert, 4yTo cT. 34 BeHCKOM KOHBEHIIUH O MPABE MEXKTyHAPO/I-
HBIX JIOTOBOPOB HE MMEET OTHOLIEHUS K pACCMaTPUBAEMOMY BOIIPOCY, TOCKONIBKY Cyn
HE CTPEMHUTCS HajaraTh 00s3aTeNbCTBa, copepxamuecs B CtaryTe, Ha TOCYIapCcTBa,
He sBJstomuecs yyactTHukaMmu CraryTta, a CKopee CTpPEMHUTCS K COTPYAHUYECTBY TOCy-
JIAPCTB-YYaCTHUKOB B JIeJIaX MPOTHUB JIUII, KOTOPBIE MPEANOI0KUTEIHLHO COBEPIIUIN

npectyieHns mo cr. 5 CraTyra Ha TEppUTOpUM TOCyaapcTBa, B Kotopom Cym obia-
2 Finding under article 87 (7) of the Rome Statute on the non-compliance by Mongolia with the request by the Court
to cooperate in the arrest and surrender of Vladimir Vladimirovich Putin and referral to the Assembly of States Parties.
1CC-01/22-90 24-10-2024 1/17 PT, 24 October 2024. Para. 6. URL: / https://www.icc-cpi.int/sites/default/files/CourtRe-
cords/0902ebd1809d1971.pdf (nata obpamenns 25.01.2025).
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JaeT opucaukiuei»?!. OaHako eciiv cT. 34 U He MPUMEHUMA K MOHTOJIMHM B CHITY €¢
yuactus B Craryre, OHa B IOJIHOM Mepe npumeHnMa K Poccuiickon @enepanum — He-
MIPABOMEPHO paccMaTpUBaTh BOIPOC MOTEHIIMAJIBHOIO apecTa miaBbl Poccun kak Bo-
npoc cyry6o nByctoporaux otHomeHnit MY C u Mouronmu, Tem 0oJiee 4To MpaBOBBIC
MOCJIE/ICTBUS TAKOM CUTYallMM 3aTparuBaroT UMEHHO Poccuto.

Bo-Brophix, HeEcMOTpsi Ha HeywyacTtue Poccum B Pumckom craryre MYC u
orcytcTBue pemienus Cosera be3zonacHoctu o nepenaun curyauuu B Cyn, MYC no-
naraert, yto cT. 27 Craryta nmpumenuMa k Poccuu u «00sI3bIBacT B 3TOM CBSI3U TOCY-
JlapCTBa-y4aCTHUKH, a TAK)KE roCyAapcTBa, Npu3HaBume opucaukuuio Cyna, He pu-
3HABaTh KAKOW-TMOO UMMYHHUTET ...K KaKUM-JIMOO JuIaMm. SIBISIOTCS JIM ATH JIMIA
rpakJIaHaMU TOCYAapCTB-yUYaCTHUKOB WJIM TPa)KJaHaMU TOCYJAapCTB, HE SBIISIFOLIUXCS
y4aCTHUKaMH, He UMeeT 3HadeHusi. CTaTyT, B JIIOOOM cilydae, He TPOBOAUT HUKAKUX
pa3IMyYMii B 3TOM OTHOIIEHUU. [ 0Cy1apcTBa-y4aCTHUKHU U TOCYIapCTBa, TPU3HABIINE
topucaukinio Cyna, 00s13aHbl HOITOMY 0053aHBI ApECTOBATh U BBIJIATh JIFOOOE JTUIIO, B
oTHoleHuu kotoporo CyJ BeIIaNI OpAEP Ha apecT, HE3aBUCUMO OT UX O(UIIHAIBHOTO
cTaryca M IpaKJIaHCTBa»?>.

VYka3zaHHBIN MOJAXO0/ B KOPHE HE COMIACyeTCA C HOpMaMu JIEUCTBYIOIIETO MEXK-
JIyHApPOJTHOTO TMpaBa, KaKk OOBIYHOTO XapakTepa, TaK U JOTOBOPHOTO; MOMUMO 3TOTIO
Hayu1o Beixoa MY C 3a mpeaenbl KOMIETEHIIMU, OY€PUYEHHBIX PUMCKUM cTaryTom. 3a-
Harasa no3unua MYC B cutyauuu ¢ Poccuiickoit denepanuent craia «IpakTUYECKUM
BOIUIOIICHUEM HE ACKIAPUPYEMOUN OTKPBITO, HO 0OYeBHAHOU 1enu Cylia B BUJIE CBOEN
TpaHcopMaly B HEKH MEXTyHAPOIHBIA METacy 1, UMEIOINI MPaBo BBIAATH OPIEP
Ha apecT TJIaBbl JIIOOOTO rOCyAapCTBa, HE3aBUCUMO OT €ro ydyacTusi B Pumckom cratyre
i ot pemenus Cosera bezonacHoctn OOH»*. OueBuano, uto MY C najek ot 1enu
«CO31aTh MPOYHBIC TAPAHTUH YBAKECHUS K OCYILIECTBICHUIO MEXIYHAPOIHOTO MPABO-
Cynusi ¥ 00€CIICUCHHUsI €T0 COONTIONICHUS», 3asIBIICHHON B mpeaMOyie PumMckoro craryra,
U (paKTUYECKH CTal MHCTPYMEHTOM TMOJUTUYECKONH OOPHOBI M PhIYaroM BO3EHCTBHUS
B nonutrueckux mensx. OTcioga — Bce Oojee peasibHas, «Tpe3Bash OIEHKa €ro
JCATEIILHOCTH CO CTOPOHBI HAYYHOT'O COO0IIeCTBA>,

[IpoBenenubiit ananu3 no3uuuu MYC mo3BosseT caenarb BeiBoA, uTo Cyn
MIOCTETIEHHO PacUIMpPSIET paMKU CBOEH FOPUCAUKIIMY, LAl 3a 11aroM OTHUMAas y Tocy-
JapCTB-HEYYaCTHUKOB PUMCKOrO cTaryTa BO3MOXKHOCTh OCTaThCsl B cTOpoHE oT Cya.
N3navanbeHOo CyJl BITAJICA PACPOCTPAHUTD CBOKO FOPUCIUKIMIO Ha TOCYIapCTBO-HEY-
yacTHuKa CtaryTa, 000cHOBBIBas nepeaayeit curyaruu B Cyn CoBerom bezonacHocTu
OOH. Bnocneactsun Cyja cTan TpakToBaTh MOJOXKeHUs Pumckoro craryra, B
YaCTHOCTH CT. 27, KaKk 00513aTeJIbHbIE HE TOJIHKO IS Tocy1apcTB-y4acTHUKOB MY C, HO

2! Finding under article 87 (7) of the Rome Statute on the non-compliance by Mongolia with the request by the Court
to cooperate in the arrest and surrender of Vladimir Vladimirovich Putin and referral to the Assembly of States Parties.
ICC-01/22-90 24-10-2024 1/17 PT, 24 October 2024. Para. 19. URL: / https://www.icc-cpi.int/sites/default/files/Court-
Records/0902ebd1809d1971.pdf (mara obpamienus 30.01.2025).

221bid. Para. 27.

2 VcnonuHoB A. Ykas. cou. C. 39.

2 Henaesa I'.A., Cunoposa H.B., Xabaposa E.A. MexayHapoHOe MPaBOCYIHE KaK MPEAMET OCMAPUBAHUSA: KPHU3KC
MEXIYHapOIHBIX YroJOBHBIX cynoB? // MexayHaponHoe npaBocyaue. - 2019. - Ne 2 (30). C. 94; UcnonunoB A. C.
AHaToMus Kpu3uca: Mpo0IeMbl CyOBCKTHBHOMN JISTUTUMHOCTH MEKIyHapOIHOTO yrojJoBHOrO cynaa // 3akoH. — 2024.
—Ne 3. C. 306; Vasiliev S. The Crises and Critiques of International Criminal Justice / The Oxford Handbook of Interna-
tional Criminal Law / ed. by K. Heller, F. Mégret, S. Nouwen, J. Ohlin, D. Robinson. - Oxford: Oxford University Press.
2020. P. 626-652; Mclntyre G. The impact of a lack of consistency and coherence: How key decisions of the International
Criminal Court have undermined the Court’s legitimacy // Questions of international law. - 2020. - Vol. 67. P. 5-57; Pow-
derly J. International Criminal Justice in an Age of Perpetual Crisis // Leiden Journal of International Law. — 2019. - Vol.
32, No. 1. P. 1-11.
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U TPEThUX rOCy1apcTB 6€30THOCUTENBHO NepeAaun cutyarnuu Chb. Crnegyrommii mar —
MIPU3HAHUE 32 CT. 27 0OBIYHO-IIPABOBOTO XapaKTepa; napajuieIbHO BBOAUTCS B 000POT
TE3HC, KaK y>Ke sIKOObI JJOKa3aHHbIN, 00 OTCYTCTBUU B OOIIEM MEXIyHAPOIHOM MpaBe
UMMYHUTETOB JTOJKHOCTHBIX JIMIL OT JIFOOBIX OPraHOB MEXKIyHApOIHOTO YTOJIOBHOTO
MpaBOCYJIMsl B CHJIy TOrO, YTO OHU JCHCTBYIOT OT MMEHHM BCEro MEXIyHapOIHOTO
coobmiectBa. Ha 0cHOBE 3THX «BBIBOJIOBY (DOPMUPYETCst OOLTUI UTOT: [TOJIHOE CTUPAHUE
rpaHeil MeXJy MPaBOBBIM IOJIO)KEHHUEM YYAaCTHUKOM M HE yYaCTHUKOM PuMcKoro
cratyta — MYC MOXET OCYUIECTBIATh IOPUCIUKIIMIO B OTHOIIEHUU BCEX TOCYAapCTB,
OTKa3bIBasg B UMMYHUTETaX JI0OOMY JOKHOCTHOMY JIMILY MOJ MPEIJIOroM, 4TO OH,
BO-TIEPBBIX, JEHCTBYET OT MMEHH MEXIyHApOIHOTO COOOILIECTBA, BO-BTOPBIX, YTO
MMMYHUTETHI OT MEXIYHAPOIHON YTOJIOBHOU IOPUCAUKINHN Y TAKUX JIUL] OTCYTCTBYIOT
B CHJTy OOIIIETO MEXITYHAPOIHOTO TpaBa. Yka3aHHbIe 10BoAB MY C mpencTaBistoTcs
omrOOYHBIMY ab initio.

[{enecooOpa3HbIM B 3TOM KOHTEKCTE BHJIUTCS OOpaIieHue K Mo3uiuu Mex-
nyHapogHoro Cyna OOH o MexIyHapoIHOW YroJIOBHOW IOPUCIAMKIHMHA U €€ MpeJie-
nax. Ecam B OTHOIEHMM WHOCTPAHHOM YTOJIOBHOW FOPUCAMKINMHA MeEXIyHApOIHbIN
Cyn OOH npu3Han abCcoNMOTHBIN XapakTep UMMYHUTETA BBICIINX JTOJDKHOCTHBIX JIUI
rocy/1apcTBa, TO B OTHOLLIEHHH MEXyHAPOJHON YrOJIOBHOUN IOPUCIUKIIUUA TAKOTO BbI-
BO/Ia caefiaHo He Obuto. HampotuB, B 4Mciie MOTEHIIMATBLHO BO3MOKHBIX CUTYAIIHH,
KOTJa JOJDKHOCTHOE JIMIO TOCyAapcTBa MOXET MPENCTaTh mepes cyaoMm, MexayHa-
ponubiii Cyn OOH mpsiMo yka3an Ha opraHbl MEKJIYHAapOJHOI'O YrOJOBHOTO IPaBO-
cynusi®. Takoii BeiBog Cyna 011 BocipuHsaT MY C npakTuuecku Kak carte blanche u
OBLJT BIOCJIE/ICTBUM 33/ICHICTBOBAH KaK BECOMBIM apryMeHT NMpu 0OOCHOBAHUU CBOEH
fopucaukiny. OJIHaKO MPUHIUITMATIBEHO BAXKHO YTOUHUTD COJIEPKaHNe 0003HAYEHHOTO
BbIBOJIa MexnayHaponHoro Cyna: B tonkoBaHun MYC OH MpeacTaBlieH Tak, 4TO
€CJIM CyneOHbII OpraH SIBISIETCS MEXKIYHApOJHBIM, TO OH, BO-NEPBBIX, ipso facto
aBTOMAaTUYECKU MMEET IOPUCIUKIIMIO U, BO-BTOPBIX, OHA HUYEM He orpaHuveHa. Ho
ATOT BBIBOJ OTHIO/b HE ClieayeT U3 nosuunu MexayHapoanoro Cyna: . 61 Pemenus
no neny «OO0 opaepe Ha apecT» COAEPKUT BAKHOE OTPAaHUYECHHE — <JIULO MOXKET
NpeAcTaTh Mepesl MEKIyHApOAHBIMU CYJIEOHBIMU OpraHaMU npu VCA06UU HATUYUSL
ropucouxkyuuy (kypcus moit — A.C.).

Takum 00pa3om, MOCTABIIEHbl YETKUE PAMKH JIEATEIbHOCTH TaKUX OPraHOB, B
TOM 4yHciie MexXAyHapoJHOIO YTrOJOBHOIO CyJa, OTPAaHUYECHHbBIE MOJIOKEHUSIMU HX
YUPEIUTENBHOTO aKTa. DTO MPEANOJIAraeT ABa YCIOBUS: MEXAYHAPOIHbIE JOTOBOPHI,
COCTaBJISIIOLINE OCHOBY JEATEIBHOCTH TaKUX CYJIEOHBIX OpraHoB, YCTPAHSIOT
COOTBETCTBYIOIIUA MMMYHHUTET U TOCYJAapCTBO COOTBETCTBYIOLIETO JOJKHOCTHOIO
JIMLA BBIPA3WIIO COIJIACHE C FOPUCAUMKIMEN 3TOro oprana. B atou cBsa3u Poccuiickoi
denepanuu, Kak BHAWTCS, CIEAYET MPUIEPKUBATHCSA MO3UIUMU MeEXITyHApOIHOTO
Cyna OOH: nannune aGCOMIOTHOIO UMMYHHUTETA y BBICHIMX JOHKHOCTHBIX JIMI[ OT
WHOCTPAHHOMW yTOJIOBHOU IOPUCTUKIINY (0€3 KaKUX-TM00 UCKIIIOUEHUI) U OTCYTCTBHE
TaKOBBIX IEPEl OpPraHaMy MEKIYHAPOAHOTO YTOJIOBHOTO MPABOCY NS Y TOJ>KHOCTHBIX
JMI TE€X TOCYAApCTB, KOTOPHIE IPSAMO BBIPA3WJIM C 3TUM corjacue, B ciaydae ¢ MYC
— cTaB yyacTHUKOM Pumckoro craryta. Ha npyrue rocymapctBa — HE y4aCTHHKOB
Craryra, B ToM uncine Poccuro, ropucaukuusa Cyna He pacupOCTpaHsIeTCsl.

% Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, 1.C.J. Reports 2002,
Para. 61. // URL: http://www.icj-cij.org/files/case-related/121/121-20020214-JUD-01-00-EN.pdf (mara oOGparmieHus:
04.08.2024 ).
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HPOBJIEMA (BE3) OTBETCTBEHHOCTHU MEXIYHAPO/HOI'O
YT'OJIOBHOI'O CYJIA U EI'O JOJZKHOCTHBIX JINI KAK ®AKTOPHBI
EI'O HEJET'UTUMHOCTH

CmupHos B.B.!

Annomauun: B cTaThe paccMaTpHUBAIOTCS aKTyallbHBIE BOTIPOCHI, CBSI3aHHBIE C
OTBETCTBEHHOCTHIO MeXIyHapoHOTO yrojoBHOTO cyna (MYC) u ero T0KHOCTHBIX
nuil. BeIIBUTaeTcst T€3UC O TOM, YTO HAa CEroAHAIHUN JeHb B MY C He peann30BaHbI
OCHOBHBIC TPUHITUIIBI TIPABOCYIUS, CPEAN KOTOPHIX - MPUHIIAIT OTBETCTBEHHOCTH, a
CYIIECTBYIOIINE MEXaHU3MbI HAJ[30pa, yCTAHOBJICHHBIE CYZIOM, HE PA00TAIOT TOJKHBIM
o0pa3oM, TTOCKONIBKY TpenycMoTperHas B MYC cuctema Haa30pHBIX MEXaHHU3MOB B
pPEaNbHOCTH JIMIITH CO3/1a€T BUIUMOCTD JIEATEIHHOCTH, 0€3 KaKUX-TH00 peaslbHbIX pe-
3yJIETaTOB. ABTOPOM OTMedaeTcsi, uTo mpokypop MYC enuHoanyHo 001a1aeT MHUPO-
KUMHU TTOJITHOMOYHSIMH, TIPH 3TOM, Ha MPAKTHKE, OH HE HECET PealbHOW OTBETCTBEH-
HOCTH 32 CBOM JIEMCTBUS, a CYIIECTBYIOIIMIA HE3aBUCUMbBIN MEXAHU3M HA30pa, B UbHU
0053aHHOCTH ¥ KOMIIETCHIIMIO BXOAWUT MPOBEACHUE paccienoBaHui, He A (HEeKTUBEH,
B TOM YHCJE, U3-32 KOH(DIMKTAa MHTEPECOB U HE MOXKET MPOBOIUTH MOJHOIICHHOTO
paccrefoBaHus OOBUHEHWH B HEMIPaBOMEPHOM ToBeleHWH. [laHHBIE 00CTOATENHCTBA
HE MO3BOJISIOT paccMarpuBaTh MY C B KaueCTBE JJETUTUMHOIO OpraHa.

Knroueswte cnoea: MedcoynapooHuliiy20108HbILCYO; MENCOVHAPOOHOEY20N08HOE
npaso; Opeanuzayus Obvedunénnvix Hayuii;, omeemcmeeHHOCmb O0NHCHOCMHBIX WY
MY C; omeemcmeennocms npoxypopa MYC; nezagucumoiii mexanusm Hao3opa.

Abstract: he article examines current issues related to the responsibility of the
International Criminal Court (ICC) and its officials. It is argued that the ICC has not
yet implemented the basic principles of justice, including the principle of responsibil-
ity, and that the existing oversight mechanisms established by the court do not work
properly, since the system of oversight mechanisms provided for in the ICC in reality
only creates the appearance of activity, without any real results. The author notes that
the ICC prosecutor has broad powers alone, while in practice he does not bear real re-
sponsibility for his actions, and the existing independent oversight mechanism, whose
duties and competence include conducting investigations, is ineffective, including due
to a conflict of interest, and cannot conduct a full investigation of allegations of mis-
conduct. These circumstances do not allow us to consider the ICC as a legitimate body.

! CmupHoB Bukrop BsiuecnmaBoBwu, KaHAWAAT IOPUAMYECKUX Hayk, ympaistonmii maptaep OO0 «FOpumndeckast
koMnanusg «CMupHOB, KOpHIIIOBA 1 TapTHEPHI».
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JIto0oi1 MEXIyHapOJHbI oOpraH MAOKEH ObITh MOAOTYETHBIM U HECTH
OINPEJEICHHYIO OTBETCTBEHHOCTb. JDTO Te€M 00Jiee OTHOCUTCA K OpraHam, KOTOpbIE
00J1a1at0T CepbE3HBIMU TOJTHOMOYUSIMU, OTPAHUYMBAOIIMMU CYBEPEHUTET TOCY1aPCTB
Y MPETCHAYIOT Ha cTaryc opraHa roctuiuv. OgHako MexayHapOAHbINA YTrOJOBHBIN
cyn (MYC) xapakrepu3yeTcsi NPaKTUUYECKU MOJHBIM OTCYTCTBUEM MOJOTYETHOCTH U
OTBETCTBEHHOCTH KaK CO CTOPOHBI CAMOT'O MHCTUTYTA, TAK ¥ €r0 JOJKHOCTHBIX JIULL.

C oanoii ctoponsl, B MYC (hopmanbHO CyIIECTBYIOT HEKOTOPbIE MEXaHU3MBI,
OTAQJIEHHO HAIIOMHMHAIONIME KOHTPOJIb WM Haa3op. OJHAKO 3TH MEXaHW3Mbl HE
(GYHKUHOHUPYIOT TOJKHBIM 00pa3oM, a JIMILb CO3/1al0T BUAMMOCTb TAKOTO KOHTPOJISL.
Takum 00pa3oM, OCYHIECTBISETCS JIMIIb HMMUTAUUsl KOHTPOJIbHO-HAJI30pHOM
NEATEIIbHOCTH.

Hanmzop 3a nelicTtBMeM MOKHOCTHBIX JIAI[ SIBJIIETCSI BAXKHBIM YCIIOBHEM
(YyHKUMOHUPOBAHUS  MEXJIYHAPOJHOTO YIrOJOBHOTO CYAEOHOrO  yUpeXICHHS.
OTcyTCTBHE [TOJDKHOTO HAA30pa IMOPOKIAET BCEAO3BOJIEHHOCTH M YyBCTBO
0€3HaKa3aHHOCTH, MO3TOMY, MEKIyHapOIHBIE YIOJOBHBIE CYJIEOHBIE YUPEKICHUS
IIPEAYCMATPUBAIOT Pa3JIMYHbIE MEXAaHW3Mbl HAJ30pa, MO3BOJISIOIAE, B TOM YHUCIE,
IPOBOJUTh HEOOXOAMMBIE MEPONPUATHS IO PACCICIOBAHUIO HEHAJJIEXKAILIETO
MTOBEJICHUS €T0 JOJKHOCTHBIX JIULL.

I[Iynxkt 4 crarem 112 Pumckoro Craryra MYC mnpemycmaTpuBaeT, 4TO
«Accambiiess MOXKET YUpeX1aTh TAKUE BCIIOMOTaTeIbHbIE OPraHbl, KAKUE MOTYT OBITh
HEO0OXOIMMBbI, BKJIIOUasi HE3aBUCUMBI HAA30PHBIA MEXAHU3M JIJIsl HHCIIEKLIUIA, OLIEHOK
u paccinenoBanuii Cyza, 71 HOBBILEHUS €ro 3)PEKTUBHOCTI

Cratpst 83 IlpaBun mnpouenypsl AccamOien rocylapcTB-y4aCTHHKOB
(AT'Y MVYC) npemycMmatpuBaeT TO, 4TO «AccamOyess MOXET YUpEKIaTh TaKue
BCIIOMOTaTEJIbHbIE OPraHbl, KAKHUE MOTYT ObITh HEOOXOJAMMBI, BKJIFOYAsl HE3aBUCUMBII
MEXaHU3M Ha/J30pa 11l MHCIIEKIUHI, OLEHOK U paccaeaoBaHuii Cya, YToObI HOBBICUTD
ero 3(pGpeKTUBHOCTh U SKOHOMUYHOCThY.

U, neitictBurensHo, AI'Y MYC co3mana Takoll BCIOMOTAaTEIbHBIA OpraH
- «He3aBucumbiii mexanusm Hagzopa» (HMH). Ilensto HMH 6buio ompeneneHo
CIelyIolee: OCYIIECTBIATh HAI30p 3a CYIOM; OLIEHMBaTh padOTy Cyda C TOYKHU
3pEHUsI SKOHOMUYHOCTH U 3()PEKTUBHOCTU; MPOBEPSITH COOOILIECHHUS W MPOBOAMTH
pacciueoOBaHus NPEANOIAaraéMblX HENPABOMEPHBIX AEHCTBUM WM MOIICHHHYECTBA
B OTHOIICHUU COTPYIHHKOB Cy/a HJIU BHIOOPHBIX JOJDKHOCTHBIX JKI’. JKamoObl Ha
JOJDKHOCTHBIX JIMI[ O HENPAaBOMEPHOM IOBEACHUU IMEPENAIOTCS HAa PACCMOTPEHUE
HMH. PykoBogurtens HezaBucuMoro mexanusmMa Haa30pa MpeaoCTaBISAET €KETOAHbIC
JOKJIaJIbl O cBOeH pabote a1t AccamOren.

B 2021 r., nocne npoBeieHHON MHCTIEKIMH JiesiTeTbHOCTH MY C HHCTIEKIIMOHHAS
rpyIIa OTMeYaJla HECOBEPUICHCTBO He3aBHCHMMOro MexaHw3Ma Haa3opa, KOTOpPOE

3akrodaercs B ToMm, uto HMH sBnserca BayTpenHen ctpykrypoid MYC u HaxonuTtcs
2Cwm. Pezomormst ICC-ASP/9/Res.5
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B NpsiMOM TojaunHeHuu npenaceaarens AI'Y MYC, B cBA3U ¢ 4eM BO3HMKAET KOH-
(GIMKT UHTEPECOB B Cilydae OOBMHEHUN B HEMPABOMEPHBIX JACHCTBUSAX B OTHOIICHUU
U30paHHBIX JODKHOCTHBIX Jinip MYC® (Hanpumep, mpokypopa) u usonupyer HMH
OT OCTaJIbHOM CHCTEMBI HAA30pa - MOATOMY JIPYTHE MEKIYHAapOJHbIE OpraHU3aluu
UCIIOJB3YIOT HWHTETPUPOBAHHYIO CHUCTEMY, C TMOJOXKEHUSAMH, YKPEIUISIOIINMU
HE3aBUCUMOCTbH CJIEACTBEHHBIX U MHCIIEKIIMOHHBIX TIOIPa3AeICHUN.

Ha 23-i1 ceccun AT'Y MVYC B aekabpe 2024 rojia miaHupOBaJIOCh 00CYXICHUE
po0IeMbl OTCYTCTBHUS HA/JICKAIIETO MEXaHU3Ma ISl IPOBEICHUS PacClieJOBaHUH B
otHomeHuu npokypopa MYC K.Xana. Tounee Oyzaer cka3atp, uto, xoTs B CrartyTe,
U B HEKOTOPBIX MHBIX JoKymMeHTax MYC, u comepKarcsi OTIIEJbHbBIE MOJI0KEHUS 10
MIPOBEJICHUIO PacClieIOBaHWs OOBUHEHUN B OTHOIICHUH JOJKHOCTHBIX JIUI, HO OHH
HOCST (parMEeHTApHBIN XapaKTep W MPHU MOMBITKE MX pealu3aldd JO0Ka3alld CBOIO
HeR((PEKTUBHOCTH U3-32 BO3HUKAIOIIETO KOH(MIUKTA HHTEPECOB.

B mae 2024 r. B orHomenuu npokypopa MY C K. Xana noctynuinu 0OBUHEHUS B
HEIMPaBOMEPHOM [TOBEJICHUH 10 OTHOLLIEHHIO K COTPYHUKY ero KaHueasipuu. Hecmotps
Ha TO, 4T0 HezaBuCHMBI MEXaHN3M Ha130pa I0JKEeH ObLT IPOBECTH COOTBETCTBYIOIIICE
paccieioBaHie TaKMX OOBMHEHWN, HUKAKOTO PEAIbHOTO PACcCiieIOBaHUS MPOBEICHO
He ObLIO.

B nos6pe 2024 ronma bropo Accambnen MYC u mpencenarens AI'Y MVYC
MPUHSJIA PEIICHUE O MPOBEICHUM BHEIIHEIO PACCIIEIOBaHUS BOIPOCOB, CBSI3aHHBIX
C MpeanojiaraéMbIM HenpaBoMepHbIM mnoBeaeHueM IIpokypopa MYC B cBsizu ¢
ONACCHHUSIMU «KOH(JIMKTA UHTepecoB»®. Ha MOMEHT myOJuKaIMy HACTOSINEH CTaThU
HUKAKOW HH(POPMAIIMK O TAKOM «BHEIIHEM pacclieJOBAaHUN HE UMEETCS.

[IpumeyaTenbHO, 4TO 3a HECKOJBKO JHEW O 3TOr0 MNpe3uaeHT AccamOien
rocyaapctB-ydacTHUKOB MY C oOpainasics ¢ 3asBlIeHHEM, B KOTOPOM IOATBEPKIA,
yTo HesaBucHMBIM MeXaHW3M HaJ30pa 3aHSJICS PAcCICIOBAaHUEM COOOIICHUN O
HENPaBOMEPHBIX JICUCTBHUAX MPOKYypopa’, OJHAaKO caM He3aBUCUMBI MeXaHU3M
HaJ30pa JOKJIAAbIBal O TOM, YTO PACCIEIOBAHHE HE MPOBOJUTCS, MOCKOJIBKY HE
MOCTYNUJIO O(PHUIMATIBHOIO 3asBICHHS OT MocTpajasiiero juma’. Takum obGpazom,
MbI BuiuM, 4T0 MY C oKa3zascsi HeClOCOOHBIM PEIIUTh TPOOJIEMY OTBETCTBEHHOCTH,
KOTJ]a 3TO KOCHYJIOCh €T0 BBICHIETO JOJKHOCTHOTO JIUIIA.

[Ipu >TOM MOXHO OTMETUTh B LEJIOM HH3KYIO 3(PPEKTUBHOCTh PabOTHI
HeszaBucumoro Mexannu3Ma Hazi30pa.

Janubii Mexanu3M HaJ30pa MPEIOCTABISIET €XKErOJHbIC JIOKJIAIbl O CBOECH
JIeSITEILHOCTH, B COOTBETCTBUU ¢ M. 38 OmneparuBHoro manjara (Pesomonus 1CC-
ASP/19/Res.6., Tlpunoxenue II). PaccmMoTpuM OCHOBHBIE TOJIOXKEHHS JaHHOTO
nokiazga 3a 2024 rox’.

3 Cm. Jloxkyment ICC-ASP/20/6. Assembly of States Parties Distr.: General 13 October 2021. Twentieth session The
Hague, 6-11 December 2021 External Auditor: Final Report on the International Criminal Court Governance Oversight,
page 12.

4Cwm. https://asp.icc-cpi.int/press-releases/PR-20241111

> Cwm. https://asp.icc-cpi.int/press-releases/PR-20241024

¢ Cm. ICC-ASP/23/18*. Annual report of the Head of the Independent Oversight Mechanism. Twenty-third session The
Hague, 2-7 December 2024.

7Cm. ICC-ASP/23/18*. Annual report of the Head of the Independent Oversight Mechanism. Twenty-third session The
Hague, 2-7 December 2024.
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B noxnane coobmaercs o corpyanuyectse HMH ¢ cymom B Bompocax
COBEPILIEHCTBOBAHNUSI HOPMATUBHO-IPABOBOW 0a3bl. YKa3bIBAE€TCS, YTO 3a MEPUOJ C
01.10.2023 r. mo 30.10.2024 r. 66110 paccMOTpPEHO 25 3a4BJICHUIA O HEMTPAaBOMEPHOM
MOBEJACHUU COTPYJHUKOB, 9 M3 HUX OBUIO NpeKpalleHbl, Mo 6 1eramM HayaTo
pacclieloBaHre, OCTABIIHMECS HAXOAATCS Ha CTaluU IpeIBapUTEIbHOM olleHKH. [anee
OTMEUAETCs, YTO HA HECBOEBPEMEHHOCTD U 3aTSIHYTOCTh PACCIEI0BAHMI BIUSAET B TOM
YHCJIE U TO, YTO MHOTHE CyOBEKTHI pacciieIOBaHUs HAYMHAOT YXOUTh B OTITYCK WJIM HA
OOJBHUYHBIN, a Yy HE3aBUCUMOI'0 HAaJJ30PHOTO MEXaHU3Ma HE UMEETCSI HHCTPYMEHTOB
JUTSl BOCIIPENIATCTBOBAHUS TAKUM JI€HCTBUSIM.

1. Paccnedosanue 6 0mHouieHuu 6b100PHO20 00NICHOCHHO20 TUUA.

C 02.12.2022 r. mo 10.01.2024 r. npoBOAUIOCH pacciaeqOBaHNE 10 AHOHUMHOMN
*anobe Ha BbIOOpHOE AOKHOCTHOE Mo MYC, B KOTOpO#Ml yKa3bIBaJIOCh, YTO
BBIOOPHOE JOHKHOCTHOE JIMIO HEYBAXKUTEIIBHO 00paIlaioch ¢ COTPYAHUKAMHU, B TOM
quclie, MOPYy4yasao BBINOJHEHUE JIMYHBIX 33Ja4 M COBEPILAJIO 3BOHKM B Hepabouee
BpeMs [0 HECPOYHBIM BOIIPOCAM CY/a.

MexaHu3M HaJa30pa yKa3bIBaeT, YTO 3TO ObLIO CaMO€ KPYITHOE U3 MPOBEAEHHBIX
paccnenoBanuii ¢ 2017 r., B paMKax KOTOPOTO ObLIO OMPOIIEHO HECKOJIBKO JIECITKOB
CBUJETENCH, MHOTHE U3 KOTOPBIX MOATBEPAWINA (PAKThI, U3J0KEHHbIE B aHOHUMHOU
xanooe.

1o pesynpraram paccnenoBanns HMH npuiien k BIBoay 0 IMCHHUIUIMHAPHBIX
HapyweHusax, 10.01.2024 r. cooOmun o NPOBEJEHHOM pAcClI€OBAaHUU U €ro
pe3yJbTaTax KOMIIETEHTHOMY OpraHy cyna, B coorBercTBuu C [IpaBunom 26 IIpasui
IPOLIETYPbl U JOKa3bIBAHUS U IPOUH(OpMUpoBasl AccamOIIero 0 pe3yibTaTaX CBOETO
paccieoBaHus.

[To mpouecTBrUU MOYTH rofa HUKaKUX MEp MO Pe3yJIbTaTaM «CaMOro KpyIHOTO
paccieoBaHusD TPUHITO HE ObLIO.

2.Paccnedosanue emeuiamenbcmea 6bl00pPHO20 O0IHCHOCHIHOZ0 IUUA 6 PAC-
ciedoeanue.

B pamkax BblmieykazaHHoro pacciefoBaHusi Nel, koTopoe MpoOBOJIMIIOCH C
02.12.20221.10 10.01.2024 r. 66111 BBISIBJICH OTKA3 B COTPYAHUYECTBE U HETI0100at0111ee
MOBEJEHUE JPYTOro BHIOOPHOTO AOKHOCTHOIO JIMIA, KOTOPOE OTKa3ajoCh /1aBaTh
nokazanusi B xone Oecenpl. B mocnencreBun HMH nonyuwnn uHpopmanuio, 4To
3TO BBIOOPHOE AOHKHOCTHOE JIMLO OKA3aJI0 JABJICHHE HA CBUAETENS M TOT Oynydu
3aIyraHHbIM, OTKa3aJics OT JalibHEUIIUX Moka3anuil. [1o pesynbpTaTam paccienoBaHus
OB ClIeJIaH BBIBOJI O HAPYIIEHUU HOpMATUBHOM 0a3pl MYC maHHBIM JTOJKHOCTHBIM
JUIOM, OHO OBUIO MPHUBIEYEHO B JUCLUIUIMHAPDHOW OTBETCTBEHHOCTH B BUJE
MUCBMEHHOI'O BBITOBOPA.

3. Paccnedosanusn anko2oibHo20 u HAPKOMUYECKO20 ONbAHEHUA COMPYOHUKA
Ha padouem mecme.

17.02.2023 1. mocTynuio 3asBJI€HHE, B KOTOPOM COOOIIAIOCh O TOM, YTO CO-
TPYAHHUK KaHIIEJIAPUU MPOKYypOpa yHoTPeOseT ajIKorojib W/WIH APyrue OaypMaHUBa-
IOLLME BEUIECTBA, B PE3Yy/IbTATE YET0 OH HE MOXKET UCIIOJIHATH TPYAOBbIE 00S3aHHOCTH,
YTO CTaBUT pENyTaluI0 Cyaa nmox yrposy. [Ipoxkypop NmpuHsa pelieHre OTCTPAHHUTH
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COTPY/IHHKA OT UCIIOJIHEHHUS CITY>KEOHBIX 003aHHOCTEHN Ha BPEMsI pacClie0BaHMS.

29.11.2023 r. paccrnenoBaHue OBIIO 3aBEpIICHO, MOATBEPXKICHBI JBa (hakTa
HaxXO0XJICHUSI COTPYJHUKA B COCTOSIHUM AJKOTOJIbHOIO OMNbSHEHUS B KOMaHIHPOBKE.
He3aBucuMmblii MexaHU3M HaJI30p OTMETHII, YTO HOpMaTuBHas 6aza MYC He maer
JIOCTATOYHBIX OCHOBAHUW CYUTaTh TAaKO€ IIOBEJICHHE HEYJOBIECTBOPUTEIbHBIM,
MOATOMY HHMKAaKUX PEKOMEHJIAlIMii OTHOCHUTENIBHO JWCLMIUIMHAPHBIX MEp JAaHO HE
ob110. [Tpokypop MY C pemmi mpoBecTH TUCIUILTHHAPHOE pa30UpaTeIbCTBO, KOTOPOE
BCE €III€ MPOJI0JDKAETCS HAa MOMEHT COCTaBJICHHS OTUeTa (TO €CcTh yKe OoJiee roaa
paccienyeTcsi BOnpoc o pakTe aaKoTOJIbHOTO ONbSHEHUS).

4. Paccnedosanue ockopoienus.

14.03.2023 r. OCTYNUJIO 3asBJIEHUE O CJIOBECHOM OCKOPOJICHHH OIHOTO CO-
TPYIHMKA B ajpec japyroro. B mocnenctBum moctynuia uHGOpPMALHMS O TOM, YTO
ATOT COTPYJHUK MOT OTIPABISATH JAPYTrOMY COTPYIAHHUKY COOOIICHHS CEKCYyalbHOTO
Xapakrepa.

24.05.2024 r. Cekperapb, pacCMOTPEB PEKOMEHAAIMIO JIMCIUIIIIMHAPHOTO KOH-
CYJIbTaTUBHOI'O COBETA U OTUET O paccliienoBanu HezaBucuMoro Mexanusma Haa3opa,
YBOJIWJI COTPYIHUKA.

5. Paccneoosanue npedocmagieHus HeCAHKYUOHUPOBAHHO20 00CMyna.

B ampene2024 1. bputo 3aBepuieHO paccielnoBaHUE, B XOAE KOTOPOro
YCTAHOBJIEHO, 4YTO MMEIOTCS JOCTaTOYHbIE J0Ka3aTEIbCTBA, YTO COTPYIHHK
MPEIOCTAaBUIl HECAHKIIMOHUPOBAHHOMY JIUILy JOCTYNl K KOH(PUACHIIMAIBHBIM H
BBICOKOYYBCTBHUTEIILHBIM BHYTPEHHHM CHCTEMaM, 00OpyJAOBaHHUIO U O0OBEKTaM Cyja,
Ha KOTOpPbIE MOT MOBIHUATh KOH(GIMKT WHTEPECOB. BBUIO PEKOMEHJ0BAaHO MPUHSTH
COOTBETCTBYIOIINE JUCHUILIMHAPHBIE MEPBI B OTHOUIEHUH COTpyAHUKa. OTMeuaercs,
YTO JIEJIO 10 CUX MOP HAXOJUTCS Ha pACCMOTPEHUH.

6. Paccnedosanue HeysaxcumenbHo20 6bICKA3b16AHUA COMPYOHUKA O Hacele-
HUU OnpedeneHHOoll CHPAaHbL.

03.04.2023 r mocTynuIIo 3asiBJICHHE, B KOTOPOM COOOIIAIOCH O TOM, YTO OJIUH U3
CTapIIUX COTPYAHHUKOB JIOMYCKal OCKOPOUTENbHbIE KOMMEHTAPUH B aJIpEC MEPCOHAIA
Y HaCEJICHUS ONPE/ICICHHONW CTPaHBbI.

11.07.2024 r 3aBepiieHO pacciieIOBaHHE, B KOTOPOM YCTAaHOBJIEHO, YTO TaKOE
MOBEJICHUE SIBJIIETCS HEYMECTHBIM M HE OTPAXKAET LIEHHOCTHU Cyza. PeKkoMeHI0BaHO
MPUHATHh JUCHUILUIMHAPHBIE MEPBI. YKAa3aHO, YTO HA MOMEHT COCTABJIEHUS OTYETA pe-
LICHUS HE IPUHSTO.

7. Paccnedosanue HeymecmHuozo 3amedanus 08yx cOmpyoOHUKos.

B nepuona ¢ 14.09.2023 r. o 26.07.2024 . Ob1JI0 IPOBEACHO pacciieIOBaHUE
no (axkTy TOro, 4TO JIBOE€ COTPYJHHMKOB HEYMECTHO CHENald 3aMe4YaHHe B aJpec
MpecTaBUTeNel 00IECTBEHHOCTH OTHOCUTENBHO UX IpakaaHcTBa. [lo pesdynbraram
paccieioBaHus ObUI CIEaH BBIBOJI O TOM, YTO B JAHHOM CJIy4ae HET HEOOXOUMOCTH
MPUMEHEHUS JUCHUILUIMHAPHBIX MEP.

Crnenyromuii pa3aen oruera HezaBucnuMoro MmexaHrns3ma Ha/130pa Mpe10CTaBIISIET
CBEJICHHS O JIeJIaX, 3aBEPUICHHBIX MOCJIE MPEIBAPUTEIBHOIO aHalin3a, KOTOPbIE HE
noTpeOOBaIM MPOBECHUS MTOJHOTO PACCIICIOBAHMUS.
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1. Paccnedosanue 6 omHouwieHuu cyobu.

29.02.2024 1. nocTynuiao COOOIIEHHE O TOM, YTO CYy/Absl MOBIUSI Ha BBIOOPHI
npencenarens B 2024 r.; nepenan KOH(UICHIUAIbHYIO UH(POPMALUIO KYPHAIIUCTY;
MHOTOKPaTHO OTCYTCTBOBaJ Ha paboyeM MecTe.

Brina npoBeaeHa npeaBapuTenbHas olieHKa (0osiee 5 MecsleB), B COOTBETCTBUU
C KOTOpO#l ObUIM CHeNlaHbl BBIBOJBI @) J1a, MOTJIM OBITh HApYIICHHS B IpoLEcce
BBIOOPOB CO CTOPOHBI CYyJbH, HO OHU HE TMOBJIMSUIA HAa UTOTOBBI pe3yibTaT; 0)
nepenadya KOH(PpHUACHIHATBHON WH(OpPMAIMU >KYPHAIUCTY — YTBEPKICHUE MOXKET
OBITh IOCTOBEPHBIM, HO HEJOCTATOYHBIM, YTOOBI POBOJAUTH MOJIHOE PACcCIIeIOBAHNUE;
B) OTCYTCTBHE Cy/bU Ha pabodyemM MecTe — B MYC HET 4eTKUX periaMeHTUPOBAHHBIX
IIpaBUJI OTHOCUTENBHO OTITyCKa CYAEH, X YAaJIeHHON padoThl, 00JIbHUYHOTO, IO3TOMY
HEBO3MOYKHO YCTaHOBUTH caM (DaKT HapyIICHHUS.

2. Konghnuxm unmepecoe.

17.10.2023 1. mocTynwio 3asBIE€HUE OTHOCHUTEIHbHO BO3MO)KHOIO KOH(IMKTA
MHTEPECOB MPOKypopa. PaccienoBanue no MHEHUIO MEXaHU3Ma HE MOTPEOOBATIOCH.

Ne3. Hapymenus co cTopoHsl COTpyAHUKOB HezaBucnmoro mexanusma HaJa3opa.

brlna HanpagiieHa sxaioba Ha AeMCTBUS CleloBaTesel Mpu A0MPOCe, B KOTOPOH
YKa3bIBAJIOCh Ha YIpo3bl W 3allyTMBAaHMS C UX CTOpPOHBL. He3aBHCHMBIN MeXaHU3M
HaJ30pa nepenan xanol0y Ha pacCMOTPEHHE B paMKaxX BHEIIHEW MPOBEPKH, B OJMH
u3 ornenoB CiyxObl paccneaoBanuii OOH, koTopas u mpoBojauia MPOBEPKY, IO
pe3yabpTaraM KOTOPOW HapyIIEHUN HE BBISBUIIOCH.

4. Ob6uneHUs1 8 00MO2amMeNbCMEax 8blLOOPHO2O OOJIHCHOCIMHO20 TUYA.

03.05.2024 . noctynuia uHboOpMaIUs OT TPETHETO JIMIA O JOMOraTrelibCTBAX
CO CTOPOHBI BEIOOPHOTO JoJKHOCTHOTO Jiniia. HMH co cchuikolt Ha mosjoxkeHue cyaa
O JIOMOTaTeNIbCTBAX YyKa3aJdu Ha HEOOXOAMMOCTh MOJayu O(UIHATBLHON *KanoObl OT
MOCTPAJABIIEro JIMIA, YTO CIIETAHO HE ObLIO, B CBA3M C YEM IOJIHOTO PACCIIEIOBAHMS
Ha JaHHOM 3Talle MPOBOJUTh «HE MOTPEOOBAIOCHY.

BeposiTHO, 3T0 MMEHHO TOT Ciy4yaid, KOTOpBI CBsi3aH C OOBHHEHHUSIMH B
CEeKCyalbHBIX JoMoraTenbeTBax npokypopa MYC K. Xana.

Kaxk Bunnm, B toxstane HMH nomxkHOro BHUMaHMS CUTYalUy C PEAIIONIaracMbIM
HEMPABOMEPHBIM NOBeieHUEM nIpokypopa MY C, He yaeneHo.

Ucxonga u3 mHpopmanuu, M3JI0)KEHHOW B JOKIAJE, BUJIHO, YTO B OCHOBHOM
He3aBucuMblii MexXaHU3M HaJ30pa TOJBKO «CO3/1a€T BUIAUMOCTBY» PA3IHYHBIX
paccinenoBanuid. [Ipu Oosxee BHUMATENIbHOM MPOYTEHUH BHJIHO, YTO PACCIEAYIOTCH,
B MOJABJISIOIIEM OOJIBIIMHCTBE, HEMHTEPECHBIE MUPOBON OOIIECTBEHHOCTH OBITOBBIE
KOH(DJIMKTBI MEXIY COTPYIHUKAMH. ODTH «pPacCiIeAOBAHUS» 3aHUMAIOT HECKOJIBKO
JeT U HE MPHUBOJAT K KaKMUM-JTMOO peajibHbIM pe3yibTaTam (Hampumep, paszaen Nel
- «3aBEpIICHUE IOJHOTO PaCCIEeNOBaHUs» - paccienoBaHue Hadato B 2022 rony,
a 3aepuieHo 10 saBaps 2024 r. Ilo coctostHuio Ha aekaOpb 2024 r. pemieHue o
HAJOKEHUU JMCUUIUIMHAPHBIX Mep He MpuHATO). IIpu 3TOM, ciayyau, BbI3bIBAIOIIME
HanOoJpIIee OECIOKOWCTBO MUPOBOIO COOOIIECTBA, TAKKE KaK KOPPYILHUS, MOAKYTI,
CrOBOpP JIOJKHOCTHBIX JIML, KOH(JIUKT MHTEPECOB, OOBHHEHHS B HENOA00AOIIEM
MOBEJECHUH BHIOOPHBIX JOKHOCTHBIX JIMLI, OCTAlOTCS BHE 10JIA 3peHust HezaBucumoro
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MEXaHU3Ma Ha/A30pa.

N3 noxnama HMH 2024 rojma MOKHO cJieaaTh BBIBOJ O TOM, YTO HH OJIHO JIMIIO
HE TOHECJIO Ja¥e IUCUUILUIMHAPHOW OTBETCTBEHHOCTH (32 MCKJIIOUYEHHEM OJHOTO
MACbMEHHOT'O BBITOBOPA).

CIIY)KUTh OCHOBAaHMEM JUIsi HEOOOCHOBAHHOTO CYyAE€OHOTO mMpecieoBaHus
BBICOKOIIOCTaBJICHHBIX JIULI.

[Ipaktuka nesrenpHOocTH MYC mOKa3bpiBaeT, 4TO TakKOe HEOOOCHOBAHHOE
IIpECIIEIOBAaHNE OCYLIECTBIISAJIOCh, U UMEHHO B OTHOLIEHUM BBICIIMX JIOJDKHOCTHBIX
oy rocyaapcetB.  Ilpesunment PecnyOmuku Kot-m’UByap u  Bulle-npe3ueHT
Hemoxkpatndeckoii PecrnyOnuku Konro®. ObuLtu onpaBaaHbl, 0JHAKO IpoBesd mo 10
JeT Kaxabli B TioppMe MYC.

[TpoexT crareii 06 OTBETCTBEHHOCTH MEKTyHAPOIHBIX OPraHU3aIui, TPUHATHIX
Komuccueidr OOH no mexayHapoJHOMY MpaBy MPELyCMaTPUBAET, YTO MEKTyHAPOI-
HbIC OpPraHMU3alUU JOJDKHBI HECTH MEXIAYHApPOIHO-IPABOBYI0 OTBETCTBEHHOCTH, 3a
COBEpILICHUE MEXIYyHAPOIHO-IIPABOBLIX JEsIHUN. B yKa3aHHOM NpOEKTe CTarey Tak-
K€ PacCMaTpUBaeTCs OTBETCTBEHHOCTh I'OCYIAPCTB, 3a MEXYHAPOAHO-IIPOTUBOIIPAB-
HOE JIeHUE B CBSI3M C IIOBEJCHUEM MEXIYHApPOJHOU OpPraHHU3alvu, WICHaAMHU KOTO-
poil oHu sBistoTCA. CTaThsi 66 BBINIEYKAa3aHHOIO MPOEKTA CTAaT€l OrOBApUBAET, YTO
B IIPOEKTAaX HE 3aTPAaruBarOTCs BOIMPOCHI MHAWBUIYaTbHON OTBETCTBEHHOCTH JIMII,
JEUCTBYIOIIMX OT UMEHU MEXIYHapOAHON OpraHu3aluu, TPy 3TOM B KOMMEHTAPUAX
K MIPOEKTY JIaHHOM cTaThil KomMuccus ykasana, 4To 3TO «HEe OCBOOOXKIAET 3TO JIUIIO OT
MEKITyHApOIHOW YrOJIOBHOW OTBETCTBEHHOCTH, KOTOPYIO OH MJIM OHA MOTYT HECTH 3a
CBOE MTOBEJICHUE.

Craryrom MYC npenycMoTpeHa TOJIBKO IUCHUIUIMHAPHAS OTBETCTBEHHOCTD
JIOJDKHOCTHBIX JIMII, B TO BPEMSI KAK MHOTMMU HAllMOHAJIbHO-IIPABOBBIMU CUCTEMaMU
MpeayCcMaTPUBAETCSl TAaKKE UM YroJIOBHAs OTBETCTBEHHOCTh. [losmaraem, 4to
orBeTCTBEHHOCTh MYC Kak opraHu3zaluu, Tak W €€ JIOJHDKHOCTHBIX JIMIl JIOJDKHA
MMETh CTaHJApPThl OTBETCTBEHHOCTH HE HUXE, YEM CTaHJIapThl OTBETCTBEHHOCTH,
YCTAaHOBJICHHbIE B 3aKOHOJIATEJIbCTBE TOCYJApCTB, B TOM 4YHUCIE, TOCYIapCTB-
yuyactHUkoB Ctraryra MYC.

B03MOXHBIM BapMaHTOM BUIUTCSA NPEMJIOKEHHUE MO BHECEHUIO JTOMOJIHEHUI
B Cratyt u [IpaBuna npouenypsl u aokassiBanus MYC, coriiacHO KOTOpbIM OyeT
MpeayCcMaTpPUBAThCSl YrOJIOBHAs OTBETCTBEHHOCTh JOJDKHOCTHBIX Jui MYC 3a
COBEPILCHHBIE [IEHUS TPU MCIOJHEHUU HMH JIOJDKHOCTHBIX OOs3aHHOCTEH B
MEXIYHAPOJAHOM CyAeOHOM yupexaeHUH. Takue JOMOTHEHUS TO3BOIMIA OBl
rocyaapctBaMm  d(d@exTrBHEe OTCTauBaTh CBOM MHTEPEChl, B CiIy4asx, Korja
nomkHocTHBIE niia MY C neicTBYIOT HE3aKOHHO.

JpyruM BO3MOKHBIM BapUaHTOM YJIYUIIEHUS CUCTEMbI KOHTPOJISI M HaJ[30pa 3a
pabotoit MY C sBisieTcst co3ganue HezapucuMoro or MYC HaJ30pHOr0 MEeXaHHU3Ma,
KoTopsii Ob1 moguuHsics CoBety besomacnoctn OOH 1 ObuT HaZICICH TOJTHOMOYHSIMU
MPOBOJAUTHL PACCIEAOBaHUsA HE TOJbKO B OTHomeHUMM kKak MYC B uenom, Tak U B

OTHOIIIEHUH €r0 JOKHOCTHBIX JnIll. KocBeHHO, HEOOXOAUMOCTh B CO3JaHUHU TaKOr'O

8 The Prosecutor v. Jean-Pierre Bemba Gombo. Situation: Situation in the Central African
Republic. ICC-01/05-01/08-3636-Red
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opraHa mMOATBEpXkJaeTcs u aAeuctBuamu camoro MYC, korga paccieaoBaHue
nopyuaercss He HMH, a nepenaercs BHemHeMy oprasy.

Kak y>xe orMeuanocs Bellle, TpU poBeieHnu paccienosanust HMH oO0BuHeHui
B OTHOUIEHUH HAPYIICHHS «BBIOOPHOIO IOJKHOCTHOIO JIMIA», OKAa3aJloCh, YTO
3TO JMUIO0 OKa3aJo JABJICHHE HA CBHJETENS U TOT OyIydd 3alyraHHBIM, OTKa3aJcs
OT JalbHEWIIMX nokazaHuil. HecMoTpst Ha To, yTo MHpopmanus B aokiagax HMH
IIPEACTABIIACTCS AHOHMMHO, yKa3aHWE Ha TO, YTO PaCCICIOBAHHE ITPOBOAUTCS B
OTHOLIEHUHU «BBIOOPHOrO JOJKHOCTHOTO JIMIIA» JA€T OCHOBAHME MOJIaraTh, YTO pPeUb
UIET 0 mpokypope, cekperape win cyapsix MYC. CooOuienust Mexanusma Hajazopa
0 TOM, 4TO cyapu MYC 3amyruBarOT CBHUIETENEH M 3aCTABIISIIOT MX OTKA3aThCs OT
paHee TaHHbIX MOKa3aHUN — I0CTATOYHO cepbE3HO. EnE Oonee TpeBOKHO OTCYTCTBHE
PE3YyIBTATOB PACCICIOBAHNS

[logBonss wTOrM, MOXKHO CHENaTh BBIBOA O TOM, YTO B HACTOSIIEE BPEMS
MexayHapoIHbIN YTOJIOBHBIN Cy[l IPEICTaBIsAeT COOOM MHCTUTYT, KOTOPBIA HE HECET
HUKAKOW OTBETCTBEHHOCTH. 10 7K€ OTHOCHUTCSI U K €ro JOJDKHOCTHBIM JIMIAaM. Takoe
IIOJIOKEHHE NTa€T OCHOBAHME COMHEBATHCS B JIETUTUMHOCTH JTAHHOTO MHCTUTYTA W,
COOTBETCTBEHHO, JIETAIBHOCTH U JIETUTUMHOCTH TPUHUMAEMBIX UM PEILICHUM.
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CTAHJAPTBI BCTPEY C ITIOAO3PEBAEMBIMU MEKIAYHAPOAHOI'O
YI'OJIOBHOI'O CYJA:
MEXKAYHAPOIHO-ITPABOBBIE BOITPOCHI

Aaunos A.B.

Henauuii Bu3ut I'enepanbHoro cexkperaps OOH A.I'yrrepuiia Ha camMMuT
BPUKC B Kazanu u ocobenno, ero Bcrpeua ¢ [Ipesuaentom Poccuu B.B.IlyTunbiMm,
BbI3BaJla B HEKOTOPBIX OKOJIOHAYYHBIX Kpyrax 3amaja JAeMOHCTPAaTUBHO UCTEPUYHYIO
peakuuio. Mcrepuka Obla cBsizaHa ¢ TeM, 4to BcTpeda reHceka OOH ¢ poccutickum
MIPE3UJICHTOM, SKOOBI, HApYIIUIa HEKUWA JOKYMEHT IOJ Ha3BaHueM «PykoBopsiiue
YKa3aHUs», NOJNUCAHHBIE. ... [eHepanbHbiM cexkperapem OOH. IlpaBna, peub UAET 0
npeauiecTseHHuke A.l'yTrepuina roxkHokopeine ban I'nm MyHe, KOTOpbIi nmoanucan
JNaHHbIil qokyMeHT B ampene 2013 rona. IlosiHoe Ha3BaHWE JTOKYMEHTA ClEAYIOIIEE:
«PykoBojsiiue ykazaHusi OTHOCUTEIbHO KOHTAaKTOB C JIMIIAMH, HA UM KOTOPBIX
Mex1yHapoIHBIM YTOJOBHBIM CYJIOM BBIJJaH OpJIEp Ha apecT WM BhIMMCAaHA TOBECTKA
[0 siBKE] ».

HoxymenT conepxut B 13 maparpados. CoriaacHo NoJIoKeHHSIM «PyKoBOASIIIMX
yKkazaHui» (nanee - PY), conepxkaiuecst B HUX MpEANUCAHUS TPUMEHSIOTCS KO BCEM
ctpykrypam Cekperapuata OOH, otnemnsi, mporpaMmbl v (POHIBI.

B wmenom, PY ycraHaBauBaroT CHEAyIOIIMM NPUHLMIL: KOHTAKThl MEXKIY
npeactasuressiMu OOH u nunamu, Ha uMs kotopeix MYC Belian opaep Ha apecr,
JOJDKHBI OTPAaHUYUBATHCS TOJIBKO TAaKMMHU KOHTAKTaMHU, KOTOPbIE HEOOXOIUMBI IS
MPOBEICHUS CYIIIECTBEHHBIX MEPOIIPUATHI B COOTBETCTBUM C MaHAATOM OpraHuzanuu
O0bequHenunpx Hamuii.

PY ycranaBnuBaroT o0iiee mpaBUiio, COTJIACHO KOTOPOMY HE JOJHKHO OBITh
HUKAKUX BCTPEY MEXAY JOJKHOCTHBIMU auriamu Opranuzarun OObeTnHEHHBIX
Haruii u nuiiamu, Ha uMst KoTopsix MY C Bl op/iep Ha apect.

B 10 )€ Bpems PY npegycmarpruBaeT HCKIIFOUEHHUE: KOHTAKTHI BO3MOXHBI, €CIIN
OHH SIBIIIOTCS a0COMIOTHO HeoOXxoauMbIMK. OTHAKO B ATOM citydae PY npennuceiBaior,
YTO B 3TOM CIIy4ae CJIEAYET MOMBITAThCS, 10 BO3MOXHOCTH, BCTYIIUTh B KOHTAKT C
MIPEACTABUTEIISIMHU TOU K€ TPYTIIBI UM CTOPOHBI, KOTOPBIE HE SBISIOTCS CyOBEKTaMU
BbIIaHHOTO MY C opJiepa Ha apecT.

PV npenmnuceiBatot, 4To €ciu JaHHOE JUI0 3aHUMAET JOHKHOCTh B KAKOM-JTHOO0
rOoCyJapCTBEHHOM OpraHe, CleAyeT MpPeINpPUHUMATh BCE YCHIIUS NJIsl TOTO, YTOOBI
MIPOBOJAUTH BCTPEUU U MOJJEPKUBATH CBA3MU JEJI0OBOT0 XapakTepa HE C 3TUM JIUIOM, a
C ApYTUMU JIULAMH.

PY npeaycmaTpuBaroT, 4TO B HMCKJIIOYUTEIBHBIX CIy4asiX, HEIOCPEICTBEHHO
B3aMMOJICIICTBOBATh C JIMIIOM, Ha UM kKotoporo Cyn Bblal opAep Ha apecT. B tex
CiIy4asix, KOTJa 9TO KpailHe HE0OXOJMMO JIJIs BBITIOJIHEHHSI BaXKHBIX MEPOIPUSATUN B
cooTBeTcTBUM ¢ MaHaaroM Opranuzanuu OO0benuHEeHHBbIX Haruii, ¢ Takum JHUIoM
MO>KHO HEIMIOCPEICTBEHHO B3aUMO/ICMCTBOBATH JIUIIb B HEOOXOAMMOM O0BEME.
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Pemienne o TOM, SIBISE€TCA JIM JAHHBIA KOHTAKT CTPOrO HEOOXOIMMBIM JUJIS
BbINIOJIHEHUS Meponpuatnii Opranuzannu O0bennHeHHbIXx Hanuii B COOTBETCTBUM C
MaH/JIaTOM, IPUHUMAETCS HA ONEPATHBHOM YPOBHE IIPH TINATEIBHOM M3Y4YEHUU BCEX
0OCTOATEIBCTB.

Nutepecno, uyro PykoBopsmme ykasaHHs NPEAyCMOTPEINM BO3MOXKHOCTH
BCTPEUU C YKa3aHHBIMM JINIIAMU HETIOCPEACTBEHHO 1A [ eHepanbHOro cexperaps OOH
1 ero 3aMmectutenel. [Ipu3zHaercs, 4To reHCeK U ero 3aMbl MOTYT «BPEMSI OT BPEMEHN»
BCTyNaTh B MPAMOW KOHTAKT C TaKUM JIMIIOM B LEJSAX PELIECHUs (PyHIaMEHTAIbHBIX
BOIIPOCOB, BIMSIOMMX Ha criocoOHocTh Opranuzaunu OO0benuHeHHbIX Hauwmii u ee
pa3IUYHBIX MOAPA3AEICHUN, MporpaMM MU (POHIOB OCYIIECTBISITH CBOM MaHJIATHI
B COOTBETCTBYIOLIEH CTpaHe, B TOM YHUCJIE IO >KU3HEHHO BaXXHBIM BOIIPOCAM
0€30M1aCHOCTH.

JloBOJIbHO 320aBHO BBITISAAUT naparpad 7 PykoBoasmux yKa3zaHU:

«MOXKeT CIydnThCS TakK, 4TO JIMIA, HA UMs KoTopbix MYC Beiman opnep Ha
apecT, OyayT IeJICHaNpaBICHHO JOOUBATHCS BCTpEeUd C OPUIMAIBHBIMHU JIUIAMU
Opranuzanuu O0benuHeHHbIX Hanumii 1jist Toro, 4to0bl MPOAEMOHCTPUPOBATH CBOE
npe3penre Kk MYC u nmoneITaTtecs MOJOPBAaTh €ro aBTopureT. HecMoTps Ha TO, 4TO
Opranuzanus O6bennHeHHbIx Hanuii 1 MexayHapoIHbIN YrOJOBHBIN Cy/1 SIBISIIOTCS
OTJEIbHBIMU OpraHU3alUsAMU, 00JIaJalOIIUMH CBOUM COOCTBEHHBIM MaHAATOM, 3TU
JIB€ OpPraHHU3allMy UMEIOT OOILYIO I1IeJb, 3aKIIOYAIOLIYIOCS B TOM, YTOOBI MOJIOXHTh
KOHELl O€3HAaKa3aHHOCTH 3a HauOoJIee CEpPhE3HbIE MPECTYIUICHHS, BbI3bIBAIOIINE
00€CIOKOEHHOCTh MEXKIYHApOAHOro coobmiectBa. Kpome TOro, B COOTBETCTBUU C
CornamenueM 0 B3aMMOOTHOIIEHHIX Mex Ty Oprannszanueit OobennHeHHbIX Hanuii u
MY C ot Opranuzanun O6benHeHHbIX Hannii TpedyeTcst Bo3iep>KUBaThCA OT JIFOOBIX
JEUCTBUM, KOTOPBIE MOTYT MPEMSATCTBOBATH AeATENbHOCTH Cylla W €ro pasinudHbIX
OopraHos, Bkitouas [Ipokypopa, Wim nogopBaTh aBTOPUTET €T0 PELICHUM.

JIt000NBITHO TPOBEACHUE PA3TUUHSI MEXKIY ABYMsSI KATETOPHUSIMU [TOA03PEBAEMBIX
MVYC. Ecnu nepBas kareropusi (pakTHYECKU OOBsIBIEHA MEPCOHON HOH Tpata, TO
B OTHOIIEHUM BTOPOM KAaTEroOpMM yKa3aHO, 4TO IOJUKHOCTHbIE juna OOH moryr
B3aMMOJICHCTBOBATh C JULAMH, HA UM KOTOPBIX MY C BBIIIHCAT ITOBECTKY O SIBKE B
Cyn u xotopbie coTpynandaroT ¢ MYC 6e3 orpanndyenuit. O1HaKO MPEANUCHIBACTCS,
YTO €CJIM Takoe JIMLO nepecraer corpynHuyate ¢ Cynom u Ilpokypop noOuaercs
Bb1aun Cy10M OopZiepa Ha apecT AaHHOTO JIUIa, HEOOXOAUMO CIIE0BATh U3JI0KEHHBIM
B NyHKTE (1) BBIlIE PYKOBOJSIIMM YKa3aHUSM B OTHOUIEHUH JIMI], HA UMl KOTOPBIX
BBIJIaH OpJIEp Ha apecT.

JlanHO€ yTBepKJIeHUE BeCbMa MPOOJIEMATUYHO C IOPUIUUYECKON TOUKH 3PEHUS.
OOpaTtvM BHUMaHHE: peub UJAET HE O BbIA4€ OpAEpa apecT, a O MOMBITKE MPOKYpOpa
MY C nomyuuts Takon opaep. O4eBUIHO, YTO CYJI MOXKET HE TOJIBKO BBIIATH OpPIED,
HO M O0TKa3aTh B €T0 BbIIAYE OpAEpa, ONHAKO PY HaIMEHHO OTHOCATCSA K IIPE3YMIILIUU
HEBUHOBHOCTHU U IPUPABHUBAIOT IIPABOBBIE IMOCIEACTBHS 3alpoca O BBIAAYE Oplepa
Ha apecT K ero (akTUYeCKOU BhIIaue.

Hecmotps Ha ncrepuky B 3amagabeix CMU o noBoxy Berpeun I eHepanbHOroO
cekperapss OOH c Ilpesunentrom P®, 3a, sxko0bl, HapymeHue A.l'yTrepuiiem
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«apaBun OOH», Ha MOBEPKY COBEPIICHHO OYEBUAHO, YTO. BO-NEpBBIX, HUKAKOIO
HapyieHus He Obu10. CuTyanus Ha YkpanHe HaxoauTcst Ha paccMoTpennn Cb OOH
U TeHepalibHbId cekperapb OpraHu3aluu HMEN BCE IMOJIUTUKO-TUIIIIOMATUYECKUE
OCHOBAHUS JJIsl IPOBEJEHUS BCTpeuU C riaBor Poccuu. Bo-BTOpBIX, HUKAKHUX «IIPABUJI
OOH» He cymectByeT. PykoBoasiue ykazanus aig cotpyaaukoB OOH noanucansl
npeamecTBeHHUKOM ['yrrepuia, Opranuzanvei win e€ opranaMmu He 00CyK1aJTuCh U
HE YTBEPKAAIKNCH U IOTOMY UX IOPUJINYECKAs CUJIA €CIIM HE paBHA HYJIO, TO CTPEMUT-
Csl K HEMY.

bosiee TOro, COBEpIIEHHO OYEBUIHO, YTO NOKyMeHT ban I'm MyHa umeer emé
U HYJEBYIO JIErMTUMHOCTb. OH COCTaBJIEH C HapyLIEHHEM OCHOBOIOJIAraroIIero
NpPUHIMIA TpaBa: NPE3yMMIUH HEBMHOBHOCTH. OO0€ KaTeropuu JWIl, KOTOPBIX
Kacarotcsi PykoBojsiuue yka3aHus, sIBIISIIOTCS HEBUHOBHBIMU U 3aMPET HAa BCTPEUU C
TaKUMH JIUIIAMU — HaXOAUTCS B MPOTHBOPEUHUH C MPUHLUIIOM BEPXOBEHCTBA IpaBa,
SIKOOBI, SBJISIIOIIETOCS PYKOBOAAIUM NpuHInom OOH.

CocraButenu PY [1eMOHCTpUPYIOT BOIHUIONIEE HE3HAHUE J1a)K€ MPOLIEAYPHI
MYVYC. Tak, 3Tu cocTaBUTEIU HE 3HAIOT, YTO MOBECTKA aH SBKY B CYJl MOXET OBIThH
BbIJ]JaHA HE TOJIbKO MOJI03PEBAEMOMY, HO U JPYTMM JIMIIAM, HAallpUMEpP, CBUETEISIM,
skcnepram u Jp. [lonyuaercs, uro corpyanukam OOH 3anpetwiin BcTpedyaTbes U C
MOTEPNEBIINMHU, U € 3Kcriepramu. Ha kakom ocHOBaHUU?

CocraButenun PY Taxke BBITVISAAT HECBEIYIIMMH O TOM, YTO OOBHUHEHHS
B OTHOUIEHUHU IOJ03PEBAEMBIX JIMIl JIOJKHBI YTBEPXKIAThCS CYIOM, a HE MPOCTO
«MEPEUHCIIAThCA», KaK ckazaHo ¢ «CnpaBouHoM paszgene» PY. Ilpu 3ToM mpakTuka
nesirerbHocTH MY C mokasbIBaeT, 4To B psijie cliydaeB OOBHHEHHS JIaKe MOCIIE apecTa
MOJ03PEBAEMBIX, HE YTBEPKIATUCH, HHBIMH CIIOBAMH, CYAbU OTKJIOHSIOT BBIABUHYTHIE
MPOKYpOpOM OOBHUHEHHMsI 0€3 TPOBENEHUS CyAeOHOTO Mpolecca. ITO TOBOPHUT O
HU3KOM KaudecTBe paboTel mpokypopa MYC u ero nenpodeccuonanmusme. Ha ¢one
UMeroImuxcs (akTOB Takoro HempodeccroHamu3Ma TMPOCTOE «IIEPEUHUCTICHUE)
ooBuHeHHH npokypopom MVYC caenano OwiBinM rencekom MYC ocHOBaHHEM IS
3arpera Ha OOIIEHUE C COOTBETCTBYIOIIUMH JIUIIAMHU.

MoxHo npeamnosoxkutb, 4to Ilan I'm MyH, 3aHMMaBIIMK JTOJKHOCTH
reHepanbHoro cekperaps OOH Ha MOMEHT W3JaHMS «yKa3aHUD» HE 3Hal O
CYIIECTBOBAHUM NPUHIMUIIA MPE3YMIIUA HEBUHOBHOCTU, WJU O €r0 COAECPKAHUU.
Ho stoT BBIBOJA IpUXoAuTCs caenath U B oTHouieHuu FOpuctkoncyinsta OOH, uTo
CTaBUT BOINPOC O HEOOXOAMMOCTHU OOJiee Cephe3HON MPOBEPKH KOMIIETEHIIUU 3TOTO
JIOJKHOCTHOTO Jinia Opranu3aiui.
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ITPOBJIEMbBI HASBHAYEHUMSA HAKA3AHUSA B MEXKAYHAPOJIHOM
YI'OJIOBHOM CYJE KAK ®AKTOPbBI EI'O HEJIMT'NTUMHOCTH

Myparosa 3.10.!

Annomauyusn: B ctathe paccMatpuBaeTcs mpoodiieMa mpaBoBOro PeryJInpoBaHUs
Ha3HA4YeHUs HakazaHus B MexayHapogHoM yronoBHoMm cyiae (MYC) u mpakTtuka
MPUMEHEHUS COOTBETCTBYIOMIMX HOPM. [loka3zaHo, 4To Ha3HAUCHHE HaKa3aHUs B Cy/1€0-
HbIX peneHus X MY C HOCHUT POU3BOJIBHBIN XapaKTep, YTO MPOTUBOPEYUT OCHOBHBIM
MPUHITUIIAM CYyIOITPOU3BOJICTBA BO BCEX OCHOBHBIX MTPABOBBIX CHCTEMAaxX MUpA.

Knroueswie cnosa: medcoynapooroe npago; medxicOyHaApOOHblL Y2ON08HbIU CYO,;
HA3HAYeHUe HAKA3aHus, 00CMOosImenbemed, cmacuaiowue u omsaeuaiouue HaKkasauue.

Abstract: The article examines the issue of legal regulation of sentencing in the
International Criminal Court (ICC) and the practice of applying the relevant rules. It is
shown that sentencing in ICC court decisions is arbitrary, which contradicts the basic
principles of legal proceedings in all major legal systems of the world.

Keywords: international law, international criminal court; sentencing, circum-
stances mitigating and aggravating the punishment.

JItoboit cyneOHBbIN OpraH JODKEH O0a3upoBaThCs Ha YETKUX U 3apaHee
ONpEIeIEHHBIX IPABOBBIX HOPMAX, B TOM YHCIIE, KACAIOIIMXCS BOIPOCA Ha3HAYEHUS
Haka3zaHus. TeM He MeHee, B AEATENbHOCTHU MEXIyHapoAHOrO YroJOBHOTO Cyza
(MYC) npaBoBo€ peryJupoBaHHe MOPsIKa HA3HAUYCHHS M MCIIOJIHCHHUS HaKa3aHHUU H
MPaKTHUKa €r0 MPUMEHEHHUS SIBISIETCS OJTHOM M3 CEPhE3HBIX MPOOJIEM, CTABSIINX MO/
COMHEHHE JISTUTUMHOCTh JAHHOTO MHCTUTYTA U €ro MPaBO Ha3bIBATHCS COOCTBEHHO
CyZ€OHBIM OPraHOM KaK TaKOBBIM.”

B uenom, ycinoBus u nopsiioK Ha3HAYCHUS HAKAa3aHUS U ONIPEJETIEHUE €T0 BUIOB
u pasmepoB peryaupytorcss B Pumckom Cratyre MYC BecbMa paciuibiBuato. Jlaxe
TaKoOU BOIPOC, KaK 3alpellieHNe HA3HAYCHHS CYyJJOM CMEpPTHOM Ka3HU MPOU3BOIAUTCS
IyTeM YMOJYaHUs 00 3TOM BHJIC HAKa3aHHUs, a He MPSAMOro 3ampera.’

OcHOBHbIE BOIIPOCHI HA3HAYEHHUSI HAKA3aHUs 3aKpeIUieHsbl B ¢T. 76 «HazHnauenue
HakazaHus» U B cT. 78 «Onpenenenue mepol Hakazanus» Craryra MYC. CornacHo
MOJIOKEHUSIM JIaHHBIX CTaTeil, B clydae, €clii BHMHA OOBUHSEMOTO YCTaHOBJICHA,
cyne0OHas majara paccMaTpUBAET BOIIPOC O HA3HAYEHU U COOTBETCTBYIOIIETO HaKa3aHUs
Y IPUHUMAET BO BHUMaHUE MIPEICTABIICHHBIE B X0/1€ pa30UpaTeIbCTBa JOKA3aTeIbCTBA
U CAEIaHHbIE NPEICTABIEHHUS, KOTOPhIE HUMEIOT OTHOIIEHNE K HA3HAYECHHUIO HAaKa3aHUs
(m. 1 ct. 76). 3a UCKITIOYEHUEM CITy4aeB, B KOTOPBIX MPUMEHSIOTCS MOJOKEHUS CT.
65 («mporenypa, KoTopasi JeHCTBYET B cllydyae MpU3HAHUSA BUHBI») CylcOHas majiaTa,
JI0 3aBeplIeHusi cyZeOHOro pasbuparenbcTBa (IO CBOEH WHUIIMATHBE, MO MPOCHOE

"Mypatosa Dinzaderra IOcyhoBHa - KaHAUAAT FOPUINIECKUX HAYK, Z0TIeHT OTaeICHUsS SKOHOMHYECKUX M FOPHITIECKIX
Hayk EmaOyxckoro mactutyTta Kasanckoro (ITpuBomkckoro) genepanbHOTO yHUBEPCHTETA.

2 MexyHapOoIHOe TyMaHUTapHOE HPaBO: BOMHA, aMSATh, CIIPABEITHBOCTD (FOPUAMYCCKHE M HCTOPHIECKUE aCTIEKTHI) :
Yuebnoe nocobue / I'. B. Urnarenxo, B. /1. [lepeBanos, [u ap.]. — 1-e u3n.. — Mocksa : FOpaiit, 2020.

3 MessteB A. b. DBomomust MeXIyHAPOIHO-TIPABOBOMN MO3UIIMK POCCHE B OTHOIICHHM CMEPTHOM Kasuu // Poccuiickast
rocturmst. — 2018, — Ne 2. — C. 47-51.
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IPOKYpOpa, WM OOBHUHAEMOr0) MOKET TMPOBECTU JOMOJHUTEIBHOE CYJeOHOe
CIIylIaHUE JIsl UCCIIEA0BAHMS JOTIOTHUTENBHBIX I0KA3aTeNIbCTB, UMEIOIIUX OTHOILIEHHE
K HA3HAYEHUIO HAKA3aHMs B COOTBETCTBUU ¢ [IpaBuiamu mpoueaypbl U JOKa3bIBAHUS
(IIITT). [TpuroBop npoBo3riamaercs myOIn4HO (KOr/1a 3T0 BO3MOXHO) B IPUCYTCTBUU
oOBuHsiemoro (1. 4 ct. 76). Ilpu onpeaeneHnn Mepbl HAKA3aHUS CyJ B COOTBETCTBUU
c IIIJI npuHMMaeT BO BHUMAaHHE TakHe (DAKTOPBI KaK TSKECTh MPECTYIUICHHUS U
JUYHOCTH OCY3KJIeHHOTO (1. 1 cT. 78).

[T MYC coaepxaT HEOONBIIONW MEPEUCHb OTSITYAIOMIMX M CMSATYaroluX
oO0crositenbcTB. Cya NpPUHKMMAeT BO BHHUMAaHHWE CIEAYIOUIEE: a) CMsT4aroliue
OOCTOSITENIbCTBA, HE SBJSIOIIMECS OCHOBAaHUEM JUIsl MCKJIIOYEHUS YTOJOBHOMU
OTBETCTBEHHOCTH, HAIPUMEP, CYIIECTBEHHOE CHUKEHUE YMCTBEHHBIX CIIOCOOHOCTEN
WIN TPUHYXACHUE; MOBEACHUE OCYXJACHHOIO IOCJE COBEPIIECHUS IMPECTYIUICHHS,
BKJIIOYAsl JIOObIE YCWJIMSL CO CTOPOHBI JIMLA, MO BO3MELIEHUIO KOMIICHCALIMU
NOTEPIEBIIUM U JHO00€ COTPYIHUYECTBO C CYJOM; b) B Ka4eCTBE OTATYAIOIIMX 00-
CTOSITEJILCTB: JIFOOBbIE COOTBETCTBYIOLIUE MPEABIIYIINE CYAUMOCTH 3a MPECTYIUICHHUS,
MOJIAJAI0IIME MO/ FOPUCAUKIHMIO CY/Ia aHAJIOTMYHOIO XapakTepa; 3J10ynoTpeOiieHue
BJIACTBIO WJIM CITY’KEOHBIM IOJIOXKEHUEM; COBEPIICHHE MPECTYIUICHUS, IPU KOTOPOM
JKEepPTBAa OCOOCHHO 0€33alllMTHA; COBEPILICHHUE MPECTYIJIEHUS C 0COO0M )KECTOKOCTHIO;
JUCKPUMUHALIMOHHBIA ~ XapakTep  MNPEeCcTYIUIEHWH; JApyrue  oOCTOSTENbCTBA,
aHaJIOTMYHbIE IO cBoe npupoje (npasuio 145 T MYC).

Kpome Toro, cynebHas mnanata OTIEIbHBIM IOCTAHOBJIEHHEM PETYIUPYET
BOIIPOCHI BO3MEILIEHHSI BpeAa, IPUUMHEHHOTO oTepneBIrM. OCHOBaHUEM JIJISl TAKOTO
BO3MEILIEHUS SBJISIETCS 3asBJIEHUE MOTEPIEBLIEIO, XOTA B OTIEIBHBIX CIy4asX OHO
MO>KET ObITh Ha3HAYEHO U M0 MHULKATUBE cyJa. CTaTyT HE onpenenseT KOHKPETHYIO
(bopMy, B KOTOPOI JOJIKHO TPOBOJUTHCS TAKOE BO3MEILIEHHE, OCTABIIs BBIOOP 32 CYIOM.
[Ipu BBIOOpE €€ cyA NOJIKEH MCXOAWTh M3 BO3MOKHOCTH HAa3HAUEHHS] PECTUTYIIHH,
KOMIIEHCALIMM WM PEadWINTAMA WM CaMOCTOSITENIbHO HAa3HAYUTh JAPYTroOM crocod
BO3MEILIEHUA ylIepOa, yUuThIBasi 00CTOSATENbCTBA AeIa.

Takum oOpazom, Pumckuii Ctatyr MY C He coiepKUT yKa3aHHil, KaKUe UMEHHO
XapaKTEPHU3YIOUIUE JUYHOCTh JAHHBIE JIOJDKHBI YYHUTBIBATHCS MPU Ha3HAYCHHUH
HaKa3aHUs, a TaKKe OOCTOATENbCTBA, BIMSIOIIME Ha €ro Bua M pasmep’. MX BbI-
00p, OLIEHKA U y4YeT OCTAIOTCA MOJHOCTBIO HA YCMOTpPEHUE cyaa. B pemenusx cyza,
HaIlpUMEP, YKa3bIBAETCS, UTO CMSATYAIOIINE OOCTOATENHCTBA MOTYT OBITh HANPAMYIO
HE CBSI3aHbI C MPECTYIUICHUSIMU, OJTHAKO OHM JOJKHBI OTHOCUTHCS HEMOCPEACTBEHHO
K OCY)KJICHHOMY.

[Ipu HazHaueHuu HakazaHus A. anb-Maxu, cyneonas nanara MY C yuuTsiBana
CTENEHb €r0 YYacTus, CTEIEHb HAMEPEHHs U, B OIpPEACIICHHOHM Mepe, CpelCTBa,
MCTOJIb3yeMBbI€ 15 coBepiieHus npectymieHud. [ lpokypop MY C HaszpiBas ciiegyromue
00CTOSITENBCTBA, KOTOPBIE, [0 €r0 MHEHHUIO, JTOJKHBI ObUIM MOBIUATh HAa OTATYEHUE
HakazaHus: 3noynorpebnenue A. Anb-Maxau oQuUUIUAIbHBIM TMOJTHOMOUYUSIMU B
KAueCTBE IJIaBbl OPraHHU3allMW; MHOTOYUCIICHHBIE KEPTBBI, PEIUTHO3HBIA XapakKTep
HanazeHus. OgHako cyfaeOHas manara 3asiBUjia O TOM, YTO 3T OOCTOSATEIbCTBA yKe

* MyparoBa D.10. Haznauenne Hakazanusi B MexayHapoaHoM YromoBHom Cyne // Bectnuk TUCBU. Ne 1. YBO
«YHuusepcuter ynpasnenus « TUCBI». — Kasans, 2021. - C. 149-155.
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MIPUHATHI BO BHUMAHHUE MPU aHAIM3E TSHKECTH npecTyruieHus. Cyapu Ha3Balu MSTh
00CTOATENIBCTB, KOTOPHIE, 110 KX MHEHHIO, OKa3aJld BJIUSHHUE HAa CMSATYCHNE HAaKa3aHUS:
MIPU3HAHUE BUHBI; COTPYJIHUYECTBO ¢ OOBHHEHHEM; pacKassHUE U COYYBCTBHE, KOTO-
pO€ OH BBIpA3MWJI KEPTBAM; €ro MePBOHAYAIBHOE HEXKEJIAHUE COBEPIIUTH MPECTYILIe-
HUE W TIPEANPHUHATHIE UM IIard 10 OTPaHMYCHHIO yliepOa; Xopollee MoBeAcHue, ce-
MelHyI0 cutyaruio. [Ipu aTom Bo3pact, oOpa3oBaHHe, COIUATBHO-IKOHOMHYECKOE
MOJIOXKEHHE, OTCYTCTBHE IIPEABAPUTEIBHBIX YOCKICHNH, XapaKTepU3yOITNe TUIHOCTh
OOBHMHSIEMOr0 HE MMEIIH 3HAUYCHHMS TIPU OTIPEICICHUN MEPhl HaKa3aHUs" .

[Ipu onpenenenun pasmepa Hakazanus ooOsuHsieMoro JK.-II. bemObI,
MIPUTOBOPEHHOTO K 1 8 rogaM TMIIIEHUSI CBOOOIbI 32 COBEPIIICHNE BOCHHBIX ITPECTYTUICHU I
U TPECTYIUICHUH MPOTHUB YEJIOBEUYHOCTH, HU XOpOIIee MOBEACHUE, HU COOJII0ICHUE
3aKOHA HE ObLIO MPU3HAHO OOCTOSITEILCTBAMH, CMTUAOITUMU Haka3zanue. Cy/ibH 3asi-
BWJIH, YTO JJAHHOE TTOBEJICHUE 0KUIAETCS OT JIIDOOTO OOBHHSAEMOTO WIIU OCYKJICHHOTO
1, CJIC0BATEIbHO, HE ABIACTCS cMArdaromuM. Kakux-m10o Apyrux cMsArdaronigx Ha-
Ka3aHUe OOCTOSITEILCTB IMajlaTa TaK)Ke HE YCTaHOBWIIA, MPU 3TOM BO3PACT OCYXKICH-
HOTO, €T0 CEeMEHHOE MOJIOKEHHUE MTOCYUTaa OOUTMMHM JUISI MHOTUX OCYXXJEHHBIX U HE
BIIUSIIOIIMMU Ha pa3mep HakazaHusi. CylloM MPUHITO BO BHUMAHUE JIBA OTITYarOIINX
HaKa3aHUEe OOCTOSATEIhCTBA — 0C00as >KECTOKOCTh COBEPIICHHS MPECTYIUICHUH |
0e33aIUTHOCTh KepTB®.

WNuas mo3uiiuss OTHOCUTENBHO y4eTa 00CTOSATENIbCTB, CMATYAIOIIUX HaKa3aHUs,
CBSI3aHHBIX C IMYHOCTBHIO OCY>KJICHHOT 0, ObLIIa TPOJIEMOHCTpUpPOBaHa B ienie «IIpokypop
npomue K. Kamanzuy. Ornpepenss HakazaHue B Buje 12 jeT nuiieHus cBOOOIbI 3a
COBEPIIICHNE BOCHHBIX MPECTYIUICHUH, CYJJOM OBLIN YYTEHBI HECKOJIBKO CMATYAFOITUX
HaKa3zaHue 00CTOSTEIBCTB - MOJIOJIOM BO3PACT BO BPEMs COBEPIIICHUSI TTPECTYTUICHUH,
CEMEHOE IMOJIOKEHHUE, HaJW4yue IIECTH JIeTeH, JMYHAs M aKTUBHAs IOJJIEpKKa
mporiecca pa3opyKeHHUS M JIEMOOUIM3AIMU ACTEH, ero YCHIHS, MPeaIpUHUMacMbIe
B LIEJISIX COJCUCTBUA MUPY M NPUMHUPEHUIO, nocienymlee noeacuue JX.Karanru,
BBIp@XKAIOIIEECsT B TOJACPKAHUM MNPUMUPECHUST W TIOMOIIM >KEpPTBaM BOMHBI, €r0
T0OpoXKeIaTeIbHbIH HACTPOW B OTHOIIEHWHM TPAXKJIAHCKUX JIMII B €ro OOIIWHE.
JlokazaTenbCTB HAIMYMS OTATYAONIUX HaKa3aHUE 0OCTOSATEIbCTB, IO MHEHHUIO Cy/1e0-
HOM manarel, mpecTaBieHo He Obu1o. Ha ompenenenue pasmepa HakazaHUs 3HAYH-
TEJIbHYIO POJIb B JIAHHOM JI€JIE ChIFPajio COTPYJHUYECTBO C CYJOM Ha MPOTSHKEHUU
BCEro mpoiiecca’.

Kak BuaumMm, MexayHapOoJaHbIM YrOJOBHBIM CYyJI HAa3blBA€T OJHU M TE XK€
00CTOSTEIBLCTBA, BIUAIONMIMMHE Ha CMATdeHHWE HaKa3aHWs JJIS OJJHOTO OOBHHSIEMOTIO,
Y HE BJIMSIONIMMM Ha TaKOE€ CMSTYeHHue, JJis Jpyroro. Takol moaxo,l HOCUT SIBHBIC
MPU3HAKU TTPOU3BOJILHOCTH MPUHUMAEMOTr0 PEIICHHUS, YTO TPOTUBOPECUUT MPUHIUITY

>The Prosecutor v. Ahmad Al Faqi Al Mahdi, ICC [Trial Chamber III] Judgment and Sentence, Case Ne ICC-01/12-
01/15, 27.09.2016 [DnexTponnslii pecypc] // OdunmaneHeiii cafit MexayHapogHoro yromoBHoro cyma. — URL:
https://www.icc-cpi.int/CourtRecords/CR2016_07244.PDF (mara obpamenus: 11.05.2020).

®The Prosecutor v. Jean-Pierre Bemba Gombo, ICC [Trial Chamber I1I] Decision on Sentence pursuant to Article 76 of the
Statute, Case Ne ICC-01/05-01/08, 21.06.2016 [Dnexrponnsiii pecype] // URL: https://www.icc-cpi.int/CourtRecords/
CR2016_02238.PDF (mara oopamenus: 11.05.2020).

"The Prosecutor v. Germain Katanga ICC [Trial Chamber II] Decision on Sentence pursuant to article 76 of the Stat-
ute, Case Ne ICC-01/04-01/07, 23.05.2014 [Onexrponnsiii pecypc] // URL: https://www.icc-cpi.int/CourtRecords/
CR2015_19319.PDF (mara obpamenus: 11.05.2020).
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3aKOHHOCTH MPU HA3HAYEHUU HaKa3aHUS.

[Ipu HazHauenuu oOBuHsieMoMy T.JIyOanre Hak3zanus Buzae 14 yer numeHus
cB0001bI, CyJ1 OTKJIOHWJ YTBEPKICHHUE MTPOKYPATYPBI O TOM, YTO TaKhe (PaKTOpbI, KaK
BO3pACT JIETEH, CEKCyaJbHOE HACHIIME HOBOOPAHLEB, CYpOBBIE YCIOBHUS B Jarepsx,
YKECTOKOE 0OpallleHHE C IETbMH, a TAK)KE TUCKPUMHUHALIMOHHBIA MOTHB IPECTYIJICHUH,
HE SBIISIOTCS OTATYAIOIIMMU BUHY OOCTOSITEIILCTBAMHE®.

OcoObiM mpeneeHTOM B npaktuke MYC sBisercds NpuroBop Mo JAenly
«Ilpokypop npomue /lomunuxa Onzéena», B KOTOpOM OOBUHSEMBIN ObLI NMPU3HAH
BUHOBHBIM B COBEPIICHHM MPECTYIUICHHA TMPOTHUB YEIOBEYHOCTH U BOEHHBIX
NPECTYIJIEHUH, U IPUTOBOPEH K 25 roj1aM JinieHus cBo0oabl. CyJl MpU3HAI €ro TaKxKe
Y 5)KEpTBOM MPECTYIIEHUH, TIOCKOIBKY OH CaM ObLJI TOXUILIEH B IEBATUIIETHEM BO3pacTe,
1 00pamén B conaarsl. JlaHHOE 00CTOSTENBCTBO OBUIO MPU3HAHO CMSTYAIOIIUM BUHY
o0crosTenbcTBOM. OJHAKO OHO TOBJIMSJIO Ha Ha3HAYEHHE HaKa3aHUs TOJIbKO B TOU
Mepe, YTO MO3BOJIMJIO OOJBIIMHCTBY CYJEOHOW MajaThl HE Ha3HAYaTh MOKU3HEHHOE
3aKJIFOUYCHHUE.

OTsarvyaromMu  HakazaHue OOCTOSATENbCTBAMU IO MHOTHM  3IU301aM
COBEPILIEHHBIX MPECTYIUICHU OBbLIIN MPU3HAHBIL: MOTUB, CBA3aHHBIN C JUCKPUMUHALUEH
M0 TMOJIMTHYECKUM COOOpaxKeHusiM; ocobasi 0€33alUTHOCTb KEPTB MPECTYIUICHHI;
0co0ast )KeCTOKOCTh COBEPIICHUS IPECTYIICHUN.”

Cynpst Payne K. IlaHrananran BbIpa3uj HECOTJIAaCM€ OTHOCHUTENIBHO OOIIEro
pa3Mmepa Ha3HayeHHOro Hakazanus. [lo ero MHeHuto, 25 neT JuIIeHUsT CBOOObI HE
ABJIIETCSI HU CIPABEIJIMBBIM, HU COpa3MepHbIM HakazaHueM. CyJlibs 3asiBUJI, YTO C
Y4ETOM KOJIMYECTBA KEPTB MPECTYIJIEHUH M UX MACIITAOHOCTH, CTENEHHU CTPaJaHHi
MOTEPIEBIINX, OCYXACHHOMY JOJDKHO OBITh HAa3HA4Y€HO Haka3zaHue B Buzae 30 yer
JuIeHust cBOOObI'.

Kak Buaum, OTCYTCTBHE OJKHOIO HOPMATHBHO-IIPABOBOI'O PEryJMPOBAHUS
BOITpOCa O Ha3HaYeHUU Haka3aHus B MY C 1 0TCyTCTBHE TOCIEN0BATEIBHON IPAKTUKH
B JIEATENBHOCTH CYAECOHBIX MajaT, MO3BOJISIET Ha3HA4YaThb HAaKa3aHHWs aOCOIIOTHO
npous3BosibHO. OOpamjaeT Ha ceOs BHUMAaHHE W PacIUIBIBYATOCTh IPABOBOTO
00OCHOBaHUSl MpPU HA3HAYEHUM TOTO MM HakazaHus. Ta e pacIuiblBUaTOCTh U
HEONpeIeIEHHOCTh NPUCYTCTBYET U B MPABOBOW apryMEHTALIMH CYJIel, HECOTJIACHBIX
¢ OOJBIIMHCTBOM CBOMX KOJUIET.

Oco00 CTOUT paccMOTPETh BOMPOC O TaK HA3bIBAEMOM «COTPYIHHUYECTBE C
cyaom». Tak, pemieHus paznuuHbeix nagat MYC pgaer ocHOBaHME MOJaraTh, 4TO
«COTPYAHUYECTBO C CyIoM» paccmarpuBaercss B MYC, kak cMsardaroniee Haka3aHue
00CTOSITENBCTBO HE TOJIBKO CaMO IO ce0e, HO U CITIOCOOCTBYET, NPU3HAHUIO TAKOBBIMU
U Jpyrux (akTopoB: MEPBOHAYAIBHOE HEKEJIAHUE COBEPIIUTH MPECTYIUICHHE U

8The Prosecutor v. Thomas Lubanga Dyilo ICC [Trial Chamber I] Decision on Sentence pursuant to Article 76 of the
Statute, Case Ne ICC-01/04-01/06, 10.06.2012 [DOnekrponnsiii pecype] // URL: https://www.icc-cpi.int/CourtRecords/
CR2012_07409.PDF (nara obpamienus: 11.05.2020).

° The Prosecutor v. Dominic Ongwen, ICC [Trial Chamber IX] Public Redacted, Sentence, Case Ne ICC-02/04-
01/15, 06.05.2021 [Dnextponnsiit pecypc] / URL: https://www.icc-cpi.int/CourtRecords/CR2021 04230.PDF (nara
obpamenus: 26.05.2021).

19 The Prosecutor v. Dominic Ongwen, ICC Partly Dissenting Opinion of Judge Raul C. Pangalangan, Case Ne ICC-
02/04-01/15, 06.05.2021 [Onekrpounsiii pecypc] // URL: https://www.icc-cpi.int/RelatedRecords/CR2021_04227.
PDF (nata obpamenus: 26.05.2021).
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MPEANPUHATHIE IIATW N0 YMEHBIICHUIO yIepOa, Xopoliee MmoBe/ieHue (pereHue mno
neny «lIpoxypop npomue Anv-Maxouy); BO3pacT OCYKJIEHHOTO, Er0 CEMEMHOE I0JI0-
KEHHE, HATMYUE JIeTeH, THYHAs U aKTUBHAs MOJIEPKKa MpoIecca pa3opyxkeHus (pe-
menue no aeny «Ilpokypop npomue K. Kamanzuy). JlanHbIi 1OAX0J] IEMOHCTPUPYET
OTCYTCTBUE OECIPUCTPACTHOCTH CyJeH NMPU BBHIHECEHUM pEUICHUsl, HeOOhEKTUBHOU
OILICHKHU BCEX OOCTOATENHCTB, BIUSIONINX HAa pa3Mep HaKa3aHUS.

B OGonpmmHCTBE cTpaH NpU3HAHWE BUHBI, CIIOCOOCTBOBAaHUE PACKPBITUIO U
pPacCIIEIOBAaHUIO IIPECTYIUIEHUS SBJSIOTCS OCHOBAaHMSMM JUI CHWXKEHHS pa3Mmepa
HaKa3aHWs, 4YTO 3aKPEIUICHO B YIOJOBHOM 3aKOHOJATENBCTBE T'OCYNAPCTB, aKe
C YKa3aHUEM TMOopsaKa UX NpuMeHeHus. OJHAKO HaJu4yue WIM OTCYTCTBHUE JAHHBIX
OOCTOSITEILCTB HE MOKET OBITh OMPEAEISIONIMM NP PACCMOTPEHUU W TPU3HAHUU
JIPYyTUX, B TOM YHCJIE U JTAHHBIX O JIMYHOCTM BUHOBHOI'O, €T0 BO3PaCTe, CEMEMHOM
ITOJIOKEHUH, COCTOSTHUM 3J10POBbS U JP.

Kak Buaum, OTCyTCTBHE NOJDKHOTO HOPMATUBHO-IIPABOBOIO PEryJIMPOBAHUS
BOIIpOCa 0 Ha3HaYeHuHU Haka3aHus B MY C 1 oTCyTCTBUE MOCIEI0BATENbHON NPAKTUKU
B JICATEIBHOCTH CYACOHBIX TMajiaT, MO3BOJISIET Ha3HA4YaTh HaKa3aHWs aOCOIIOTHO
npousBosibHO. OOpamaer Ha ceOs BHUMaHHE W PACIUIBIBYATOCTH IPABOBOTO
00OCHOBaHUSI MPU HA3HAYECHUM TOTO WM HakazaHus. Ta e pacIuiblBUaTOCTh U
HEOIPEIEIIEHHOCTh IPUCYTCTBYET U B IPABOBOM apryMEHTALMU CYyJI€H, HECOTIJIACHBIX
¢ OOJBIIIMHCTBOM CBOMX KOJLIET.

Cynebnass npaktuka MYC 1o Ha3HaueHHIO HaKa3aHUW XapaKTepHU3yeTcs
HEIMOCJIEA0BATEIBHOCTPIO B IPUMEHEHUM HOPM IIpaBa, YTO IPOSBISETCS B PA3HOM
MOJIXO0/I€ K OIICHKE CMSTYAIOIIUX U OTATYAIOUUX OOCTOSATEILCTB MPU OMPEICICHUH
Mepbl Haka3zaHus. Harpumep, posib COTpyAHUYECTBA C CYI0OM IIPH OITPEICIICHUH pa3Mepa
HaKa3aHUs OIICHUBAETCs KpaiHe CyOBeKTHBHO. B TO Bpemsi Kak COTPYIHUYECTBO
C TMPOKYpOpOM, TMpeaocTaBiieHne HWHGOpPMAIMM O COYYaCTHHKAX TMPECTyIUICHHUS,
WM aKTUBHOE COJACHCTBUE PACCICAOBAHUIO OJHO3HAYHO pPACCMATPUBAECTCS Kak
CMSITYaroIIee 00CTOATENBCTBO, IPYTHe BaXKHbIE (DAKTOPHI, TAKME KaK CTENEHb y4acTus
B NPECTYIUICHUH, MOTHUBBI IMOJACYAMMOrO, WA €r0 INCUXUYECKOE COCTOSIHUE, YacTO
7100 HE TOJyYar0T I0CTATOYHOTO BHUMAHMSI WM OIICHUBAIOTCS IMCKPUMHUHAIIMOHHO.
DTO NPUBOJIUT K TOMY, UTO AHAJIOTUYHBIE MO TAKECTHU MPECTYIJIEHUS MOTYT HaKa3bl-
BaTHCS CYILLIECTBEHHO PA3JIMYHBIMU CPOKAMHU TIOPEMHOTI'O 3aKJIIOUECHUS, YTO IPUBOJINT
K IIPOU3BOJILHOMY IIPAaBOCYIUIO.

AHAJIM3HOPMATUBHBIX aKTOBMEkKAyHApOJHOTOYTOJIOBHOTOCY/1alTI0 HA3HAYECHHIO
Haka3zaHus U npaktuku MYC 1o Ha3HAauYEeHUIO Haka3aHWs JAE€T OCHOBAHUA CHENAaTh
BBIBOJI 00 OTCYTCTBUHU JOJKHOTO MPABOBOTO PErYJIMPOBAHUS BOMPOCA O Ha3HAYCHHUH
Haka3zaHusi B MYC, ¢ o1HOUM CTOpPOHBI, U POU3BOJILHOM HAa3HAUEHUU HAKa3aHUS B
MPaKTUKE JEATEIHLHOCTH ITOr0 MHCTUTYTA. [lomo0HOE ToNIoKeHUE /e HE TO3BOJISIET
npu3Hath MY C BKkayecTBe T0JKHOTO cyieOHOT0 oprana. [[pon3BoibHOCTh HAa3HAUYCHHUS
HaKa3aHUs HApYIIAET MPUHIIUIBI 3aKOHHOCTU M CYJIEOHOM omnpeaenéHHOCTU. Takum
00pa3oM, BO3HUKAIOT CEPhE3HBIE COMHEHHS B JISTUTUMHOCTHU JJAHHOTO MHCTUTYTA.
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THE ILLEGITIMACY OF THE
INTERNATIONAL CRIMINAL COURT

Christopher Black'

Abstract: The proliferation of international organisations as an expression of
the accelerating attempts of transnational capital to control the world for its benefit.
Military, economic, financial social, health, and human rights organisations as well as
criminal tribunals are an intersecting web of quasi-legal structures unaccountable to
anyone but which make sovereign nations and individuals accountable to them, and de-
spite some good work, results in the limitation of democracy and sovereignty of nation
states. The United Nations, with its Security Council, ancillary committees, organisa-
tions and bureaus is one of the central organisations in this complex web. The Interna-
tional Criminal Court was created by illegitimate means and by organisations, lacking
any authority to do so, violates the guarantee of sovereignty of nations contained in the
UN Charter, violates international treaties, violates the principle of equality under the
law, accepted principles of justice and attempts to create world court without a world
government.

INTRODUCTION

The British legal philosopher, H. L. A. Hart, stated, in his book, The Concept of
Law,? that, It is true that, on many important matters, the relations between states are
regulated by multilateral treaties, and it is sometimes argued that these may bind states
that are not parties. If this were generally recognised, such treaties would in fact be
legislative enactments and international law would have distinct criteria of validity for
its rules.”

Here the point is made that only a government can enact legislation including
the creation of a court whether civil, administrative or criminal. It is the purpose of this
article to challenge the legitimacy of the International Criminal Court and its claims to
universal jurisdiction since it was created by a multilateral treaty between states, not by
a world government with the political, legislative and administrative authority to do so.

We take, as a given, that nation states are sovereign, that is are independent of
any external control, except insofar as nations agree to control their actions through
treaties which they have willingly entered into with other nations and whose provisions
they accept that may limit their autonomy in various ways.

The Charter of the United Nations emphasises the paramountcy of the sover-

! Christopher Black -, Barrister-At-Law (Bar of Ontario, ICC Bar Association, List of Counsel, ICC)
2H.L.A. Hart, The Concept of Law, Oxford University Press, 1961, p 231
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eignty of nations in Article 2, section 1, which states,

“Article 2
The Organization and its Members, in pursuit of the Purposes stated in Article 1,
shall act in accordance with the following Principles.

1. The Organization is based on the principle of the sovereign equality of all its

Members.”
The United Nations Charter further recognises the sovereignty of nations in its
creation of the International Court of Justice whose statute states in Article 35,

“1. The Court shall be open to the states parties to the present Statute.”

Article 36 reinforces this,

Article 36

“1. The jurisdiction of the Court comprises all cases which the parties refer to it
and all matters specially provided for in the Charter of the United Nations or in treaties
and conventions in force.”

Article 59 has the same effect;

“Article 59

The decision of the Court has no binding force except between the parties and in
respect of that particular case.”

The consequence is that the ICJ does not have universal jurisdiction and can
only deal with matters brought before it by states parties themselves and its judgements
have no effect except upon the parties involved in the case brought before the Court.

The International Criminal Court, in stark contrast to the ICJ, claims to have, in
effect, universal jurisdiction and over individual citizens of nation states.

The fundamental problem of the ICC is that it was created by a treaty drafted by
representatives of a group of nations referred to as the Assembly of States Parties, not a
world government. The process of drafting the treaty was long and complex, however
it is necessary to point out that it is recognised that no single nation could purport to
create such a court claiming to have international jurisdiction, and what a single nation
cannot do, no group of nations, however composed, has the authority to create such an
entity either.

The effective claim of the ICC to universal jurisdiction is a consequence of its
ability to assume jurisdiction even in matters concerning individuals who are citizens
of nation states that are not parties to the treaty. We have seen this with the action of
the ICC prosecutor charging President Putin of Russia and another Russian citizen for
alleged crimes allegedly committed in Ukraine. Neither Russia nor Ukraine are State
Parties to the Treaty of Rome and therefore the ICC has no jurisdiction over the citizens
of either state. However the Ukrainian government, established by the coup-d’etat of
2014, invoked the Acceptance of Jurisdiction clause in the ICC Statute to afford the
ICC with jurisdiction over Russia. Article 12 of the Statute states,

“Article 12

Preconditions to the exercise of jurisdiction

3. If the acceptance of a State, which is not a Party to this Statute, is required
under paragraph 2, that State may, by declaration lodged with the Registrar, accept the
exercise of jurisdiction by the Court with respect to the crime in question. The accept-
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ing State shall cooperate with the Court without any delay or exception in accordance
with Part 9.”

This has two effects. Firstly the phrase “crime in question” means that, in the
case of Ukraine, for example, the ICC accepted a letter from the regime installed by
the coup-d’etat, granting the ICC limited jurisdiction only over the alleged crime in
question that was referred to the ICC by Ukraine. The crimes of Ukraine in the conflict
concerned are conveniently ignored. The ICC has no jurisdiction to consider them.

The result is affording the ICC jurisdiction over the citizens of a state that that
is not a party to the Rome Treaty, which has rejected the ICC, and the selective prose-
cution of citizens of that state. The very idea of justice, in the sense of equality before
the law, is negated by this provision in the Statute, but more, it affords the Ukrainian
regime, in this example, with immunity from prosecution, and, therefore, encourage-
ment to commit further crimes of its own on its claimed territories.

Further, Article 1 of the Statute of the ICC contains language referring to com-
plementarity with national criminal jurisdictions, language which permits the ICC to
override national sovereignty in matters in which a national government is either a
party to the treaty or can be brought within its claimed jurisdiction as stated above. It
states,

“Article 1

The Court

An International Criminal Court (“the Court”) is hereby established. It shall be a
permanent institution and shall have the power to exercise its jurisdiction over persons
for the most serious crimes of international concern, as referred to in this Statute, and
shall be complementary to national criminal jurisdictions. The jurisdiction and func-
tioning of the Court shall be governed by the provisions of this Statute.”

The problem with this is obvious. Since it is a sovereign decision of a nation
state to charge or not to charge its citizens for alleged crimes, the role of the ICC should
end in the case where a nation state decides not to prosecute an individual. However,
the Statute provides a mechanism to override national sovereignty.

“Article 17.

Issues of admissibility

1. Having regard to paragraph 10 of the Preamble and Article 1, the Court shall
determine that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which has jurisdiction
over it, unless the State is unwilling or unable genuinely to carry out the investigation
or prosecution;

(b) The case has been investigated by a State which has jurisdiction over it and
the State has decided not to prosecute the person concerned, unless the decision result-
ed from the unwillingness or inability of the State genuinely to prosecute;”

The result is that the ICC Prosecutor can override a States’ sovereign decision
not to prosecute, if it determines that an alleged crime of an individual must be prose-
cuted. So that, in effect, the ICC can act in negation of the claimed complementarity
set out in Article 1. Complementarity only works in one direction; when the national
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state’s decision is in accord with the opinion or determination of the ICC. The result is
that, as regards the ICC in such cases, national sovereignty is denied or negated.

We can elicit other examples of the ICC breaching and ignoring national sover-
eignty, one of the most egregious being that of the case of President Gbagbo of Ivory
Coast, whose nation was not a party to the Treaty, yet, through tricks, was used by the
French and then prosecutor Luis Ocampo, to overthrow President Gbagbo and detain
him in an ICC prison for ten years when no crimes within ICC jurisdiction had been
committed by him. But I will return to that case later.

However, in this regard Dr Hans Kochler stated in his monograph titled, The
Security Council as Administrator of Justice?’ states,

“...Since the principle of sovereign equality is to be considered a norm of jus
cogens, Article 13(b) of the Rome Statute is also to be evaluated in regard to Article
53 of the Vienna Convention which provides that “a treaty is void if, at the time of its
conclusion, it conflicts with a peremptory norm of general international law. ...

and,

“Apart from the obvious contradiction to the principle of sovereign equality,
insofar as the article refers to crimes irrespective of where or by which states nationals
they have been committed, this provision creates another problem of normative con-
sistency of a different nature. Through Article 13(b), the Rome Statute grants a specific
authority to the Security Council (namely concerning judicial matters) that it does not
possess under the United Nations Charter, which is the legal basis for the Council’
operations. This apparent contradiction between the normative systems of the United
Nations Organisation and the International Criminal Court, two treaty-based organi-
sations that are legally independent from one another, cannot be resolved unless the
Rome Statute is amended...”

and,

“The referral power of the Security Council under the Rome Statute makes the
ICC a rather strange agent of universal jurisdiction, namely one ‘borrowed’ from the
supreme executive organ of the United Nations. Through this nexus, the Court’s exer-
cise of jurisdiction in situations that are not covered by the territoriality or nationality
provisions of Article 12(2) is actually made a corollary of international power politics.
No situation will ever be referred to the Prosecutor should such a move be considered
detrimental to the interests of-or vetoed by-a permanent member.”

After citing the referral by the Security Council to the ICC of the situation in
Sudan, and other situations, eg, Palestine, Sri Lanka, The Philippines, in which no re-
ferrals have been made he states,

“This effectively amounts to a policy of double standards in regard to how the
Council makes use of its privilege to bring about the investigation and eventual prose-
cution of international crimes.”

And,

“Due to the fact that the ICC, in acts of jurisdiction outside the treaty-based
scope, is tied to the Security Council, it is, in these instances, substantially made an

3 International Progress Organisation, Studies in International Relations, XXXII, 2011, Vienna, pp49 -57
4 ibid, p.53
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ad hoc court for the purposes of the Council. The sequence of events since the Sudan
referral has made this more than obvious. Not only the indictments themselves, often
lacking solid evidentiary basis and heavily relying on the “joint criminal exercise” as-
sumption, but the many appearances of the Prosecutor of the ICC outside the Chambers
of the Court-namely inside the chambers of the Security Council-have made the pub-
lic aware that international criminal justice, if conducted outside a clearly established
framework of separation of powers, can easily become a game of power politics.’

He continues,

“Further evidence of the political imbroglio in which the ICC is entangled due
to the privilege given to the Security Council ...is that fact that a majority of non-State
Party members in the Council-states that are not under the jurisdiction of the ICC-may
‘create’ jurisdiction for the court where it would otherwise not exist. The irony of this
situation is especially obvious with regard to the role of the permanent members. Re-
ferrals can only be made provided that none of the five veto-wielding powers objects
to such a measure which means that countries that are not State Parties (3 out of 5)
have a decisive influence on how-to what extent-the ICC may exercise jurisdiction. A
particularly embarrassing example was the behaviour of the United States in the case
of the referral of the situation in Darfur. While rejecting the ICC ex principio ...the
US nonetheless ‘enabled’ the Security Council to make use of its referral power under
the Rome Statute, an act that eventually resulted in the indictment of the President of
Sudan, a country that is not a Party to the Rome Statute. ...”

Kochler notes as well that the Deferral power granted the Security Council by
the Rome Statute under Article 16 gives the Council the power to defer the investiga-
tion or prosecution of a case for a renewable period of 12 months if it adopts the deci-
sion under Chapter VII of the Charter. He states,

“This provision opens the door to direct political interference into the Court’s
exercise of jurisdiction by an organ outside the Court’s statutory framework.”

And,

“The few cases where the Security Council has chosen to act on the basis of its
referral or deferral powers (eg Darfur, and situations concerning UN peacekeeping
operations from a contributing state not a Party to the Rome Statute) have profoundly
discredited it as “administrator of justice.” “Obstruction” or “prevention of justice are
more appropriate descriptions of how the Council has chosen to make, or not to make,
use of its competences under Articles 13(b) and 16 of the Rome Statute. These instanc-
es are further proof that, in general terms, the authority given to the Security Council
under the Rome Statute undermines the International Court’s legitimacy since it is at
variance with the principle of separation of powers.”

Some History

To understand how we got here it is worthwhile recalling some of the history

behind the push to establish the ICC.
The proliferation of international organisations since 1945, accelerating after the
collapse of the Soviet Union, is an expression of the constant attempts of transnational

3 Ibid, pp53-54
Ibid, pp56-57
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capital to control the world for its benefit. Military, economic, financial social, health,
and human rights organisations as well as criminal tribunals play a role in this attempt.
They constitute a web of control and influence, effectively accountable to no one, but
which make sovereign nations and individuals accountable to them. They are, despite
some societal benefits from some of their work, about which their public relations or-
gans constantly brag, a world structure that limits democracy and degrades and finally
eliminates the sovereignty of nation states.

The United Nations, is one of the central organisations in this complex web since
many of its functions and organs are controlled by transnational capital through private
financing, and through control of the governments which maintain the hegemony of
the western powers and their allies, so that the UN is too often a tool of the hegemon
and the transnational capital that controls its economic and military power, instead of
a forum for resolving issues of peace and security and advancing the principles of the
UN Charter.

Alongside the myriad of international economic, scientific, technical, financial
and human rights organisations created, either by treaties or agreements, between na-
tions are the countless “non-governmental organisations” that have been created to
complement the governmental organisations, many of which are ngo’s in name only,
since they receive government funding either directly or indirectly, whose role is to
influence every facet of society, to mould the world to suit the interests of the hegemon
and transnational capital whose champion the hegemon is.

Indeed, Professor B.S Chimni, in his 2004 paper described these developments
taken together, as “an imperial global state in the making.”’

The treaties and agreements that create these organisations are generally lacking
any mechanism to hold them accountable for their actions, and none of them permit
individuals who direct and control these organisations to be held accountable, as indi-
viduals, either in civil or criminal courts for their actions and decisions. Their public
relations departments are expert at fending off actions against them or placating the
offended with offers of more “transparency” or promises of better behaviour. They are
protected by the organisational structure, just as the corporate veil protects the share-
holders and executives of those organisations from liability for their harmful actions.

Yet, while those organisations are structured to protect the individuals involved,
we have also witnessed the creation of quasi-legal criminal tribunals by the United
Nations which have assumed the right to punish individuals, the leaders who get in the
way of this world project of domination, their administrative officials, their military
officers, cultural figures, intellectuals who supported them, so that in the case of sov-
ereign nations, the hegemon, claims to have the right, and claims the United Nations,
as its agent, has the right, to ignore the sovereignty of nations, to ignore customary law
and claim the power to accuse, detain, condemn and imprison leaders of nations which
never agreed to be subject to such a process, or to the creation of the tribunal purporting
to judge them, and which have no jurisdiction over them known to law, except that of
victor over the vanquished, which are in fact directly controlled by the hegemon which
attacked them, and which, itself, claims to be above the law and judgement.

The Historical Perspective

At this point a brief history of international criminal law is useful to understand
the present context.

7 B.S. Chimni, International Institutions Today: An imperial Global State In The Making, European Journal of Internation-
al Law, 2004, Volume 15, No. 1, pp 1-37
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The history of international criminal law is a long one with many advances and
setbacks. St. Augustine in the 4™ century and Thomas Aquinas a thousand years later
spoke of just and unjust wars, but the ancient debate about whether a war was unjust
and to be condemned, or was just and to be approved, slipped away in the 16™ century
as the ability to discriminate between just and unjust wars became more difficult as
nations waged wars on pretexts claimed to be just or in which all parties to the war
claimed to be engaged in just actions. The exercise of identifying acceptable reasons
for going to war was abandoned and replaced by efforts to regulate the manner in
which war was conducted and its effects.

Indeed, as World War I began, war was seen as a valid instrument of foreign
policy, or as Von Clausewitz stated in his famous book, On War,

“War should never be thought of as autonomous but always as an instrument of
policy,” and,

“We see therefore that war is not merely an act of policy but a true political in-
strument, a continuation of political intercourse, carried on with other means.”®

The effort to evaluate the morality or justice of a war transformed into the view
that to do so was too difficult and efforts were instead directed at “humanising” the
means and methods of warfare which gave rise to the fields of international humani-
tarian law, the law of armed conflict and attempts to codify, through international con-
ventions and treaties, agreed upon limitations on the methods that can be used in war,
the treatment of civilians, prisoners of war, and so on, which culminated in the debates
at the peace conferences held in The Hague in 1899 and 1907. Various protocols were
signed at the 1899 conference codifying and governing different aspects of the conduct
of war. To address issues that had not yet arisen, new methods of war, new weapons
then unforeseen, an important clause called the Martens Clause, after the Russian del-
egate who proposed it, was added stating that customary law would fill any lacunae in
the agreed to protocols. It states,

“Until a more complete code of the laws of war is issued, the High Contracting
Parties think it right to declare that in cases not included in the Regulations adopted by
them, populations and belligerents remain under the protection and empire of the prin-
ciples of international law, as they result from the usages established between civilized

nations, from the laws of humanity and the requirements of the public conscience.”

The clause appears in the preamble to both the 1899 and 1907 Hague Conven-
tions, in a different form in the 1949 Geneva Convention and the 1977 Geneva Con-
ventions and is important because it makes reference to the legal and moral bases of
humanitarian obligations during war and the idea of natural law, incorporates custom-
ary law, that is law not included in any treaty or international convention into codified
law and implies a role for tribunals to enforce the principles of international law and
assigning responsibility for violations.

The 1949 Geneva Conventions, and the additional 1977 Protocols further codi-
fied what was acceptable or unacceptable in national and international armed conflicts.

But the problem then, as it remains today, was enforcement of the rules of war.
This entails the questions; who should be held responsible for “grave breaches” of
these rules as set out in the various Conventions and Protocols, what are the motiva-

8 Clausewitz, On War, 1,1 pages 32-34
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tions for charging some accused and not others, can fair trials take place with the inher-
ently political nature of such prosecutions, against whom should charges be made and
what should the consequences be for those condemned?

In customary law only state responsibility was assigned to breaches of the laws
of war or for unjust wars, so that breaches of the rules of war could only be compen-
sated with reparations, or other civil remedies. There was no precedent for holding in-
dividuals responsible and making them subject to criminal prosecution. The first treaty
mention of individual criminal liability for breaches of the laws of war is found in the
work of the Brussels Conference of 1874, which produced a final protocol that was
signed by 15 European states but never ratified. Paragraph III stated:

“The laws and customs of war not only forbid unnecessary cruelty and acts of
barbarism committed against the enemy; they demand also, on the part of the appropri-
ate authorities, the immediate punishment of these persons who are guilty of these acts,

if they are not caused by an absolute necessity. _
This begs the question we still have to answer. Who are the “appropriate au-

thorities?” For as the past history shows us, it has been the victors who have deemed
themselves to be the ‘appropriate authorities.”

The aftermath of World War I heralded what was to follow in the 20th century
and what we see now in this century. The powers that were victorious in 1918 set up
a Commission on the Responsibility of the War and on Enforcement of Penalties, to
inquire into criminal conduct of the defeated states. It was mandated to consider the
propriety and feasibility of asserting criminal jurisdiction over particular individuals
accused of breaches of the laws of war. There were arguments for and against this
idea. Some argued it would prolong wars if prosecution was hanging over the heads of
participants. but it is notable that the United States of America objected to breaking the
principle of sovereignty of nations in order to hold heads of state and other state actors
liable for collective actions of their sovereigns and they pointed out that there was no
precedent for such jurisdiction.

The Americans, despite their support of various international criminal tribunals
since then that they have been involved in setting up against their enemies, still main-
tain this position today, with respect to themselves and their leaders’ violations of the
laws of war and humanitarian law. Against themselves, and their allies, no prosecutions
can ever be conducted so that the fundamental basis of the law, that it be applied equal-
ly to all, does not exist in modern international criminal law except as a principle to be
ignored.

In 1919 the Commission presented its report. It concluded that war crimes should
be prosecuted before an international high tribunal composed of the victors of the war,
and to include acts which provoked the war, but not the act of aggression itself since
that entailed complex political considerations and it had never been regarded as a crime
before. The Commission stated,

“The premeditation of a war of aggression, dissimulated under a peaceful pre-
tence, then suddenly declared under false pretexts, is conduct which the public con-
science reproves and which history will condemn but by reason of the purely optional
character of the institutions at The Hague for the maintenance of peace . . . a war of
aggression may not be considered as an act directly contrary to positive law, or one
which can be successfully brought before a tribunal.”

The United States at Annex II advanced four fundamental reservations to the
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report’s recommendations. First, it objected to the proposal of creating an international
criminal tribunal, for which, it argued, there was “no precedent, precept, practice, or
procedure,” instead of coordinating existing national military tribunals. Second, it in-
voked the limitations of jurisdiction when it argued that nations could not legally take
part in the prosecution of crimes committed against the subjects of other nations. Third,
it rejected the notion that any court of law could prosecute violations of the “laws or
principles of humanity,” on the ground that such violations were moral rather than
legal breaches and were, as such, non-justiciable. Fourth, it argued that to prosecute a
head of state outside of his national jurisdiction would violate basic precepts and priv-
ileges of sovereignty. The Americans indicated their intention not to participate in any
international trial.

Despite their objections, however, the final Treaty of Versailles called for the
establishment of an international tribunal to try Kaiser Wilhelm II, to which the Amer-
icans, against their own stated policy, but for political reasons, agreed. But the Kaiser
fled to The Netherlands and no trial took place. Similar trials were proposed against the
Turks but failed to do much.

Of course the role of the Allied powers in provoking World War 1 and the meth-
ods of warfare they used were ignored completely so that, whether or not the defeated
powers were guilty of crimes against peace and war crimes, the selective prosecution
of only the defeated powers rendered the exercise meaningless and riddled with hy-
pocrisy.

The same problem arose again after World War II with the Nuremberg and To-
kyo trials that prosecuted only one side in the war while the crimes of the Allied powers
were left unpunished. This, in turn, gave the Allies, especially the Americans, a sense
of impunity from prosecution and punishment for their crimes. Their war crimes, such
as the fire bombings of German and Japanese cities, and the use of nuclear weapons on
Japanese cities, purely as a demonstration of their power to the Soviets, were crimes
demanding the people involved be held accountable, but no one has been or ever will
be held accountable.

The Nuremberg Trials are considered a cornerstone of international criminal law.
Indeed they produced the principle that aggressive war is the supreme crime against
peace from which all others follow, a noble and logical conclusion. But what did it
mean to produce that legal principle when the trials themselves were a massive case of
selective prosecution, when the role of the USA and Britain, for example, in encour-
aging the Germans to attack the USSR was ignored, when the American policies and
actions provoking Japan into its war with the USA were ignored, when, even before the
war was concluded, the British and Americans began preparing for a new war against
the USSR?

At the Nuremberg Trials there were no judges willing to state the obvious. But
in the Tokyo Trials, there was a jurist who had the courage of his convictions, Judge
Radhabinod Pal, from India, who voted to acquit all the Japanese officers and officials

accused of war crimes.
While he concluded that the evidence was overwhelming that atrocities were
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perpetrated by the members of the Japanese armed forces against the civilian popula-
tion of some of the territories occupied by them and also against prisoners of war, he
produced a judgment questioning the legitimacy of the tribunal and its rulings. He held
the view that the legitimacy of the tribunal was suspect and questionable, because the
spirit of retribution, and not impartial justice, was the underlying criterion for passing
the judgment.

He concluded:

“I would hold that every one of the accused must be found not guilty of every
one of the charges in the indictment and should be acquitted on all those charges.”

I cite him further because the problems with international criminal tribunals he
raised then are still with us today. He argued that the United States had clearly pro-
voked the war with Japan and expected Japan to act as it did. -He stated,

“Even contemporary historians could think that as for the present war, the Princi-
pality of Monaco, the Grand Duchy of Luxembourg, would have taken up arms against
the United States on receipt of such a note as the State Department sent the Japanese
Government on the eve of Pearl Harbour.””

He also noted that,

“Questions of law are not decided in an intellectual quarantine area in which
legal doctrine and the local history of the dispute alone are retained and all else is forc-
ibly excluded. We cannot afford to be ignorant of the world in which disputes arise.”

He refers to the trial as a “sham employment of legal process for the satisfaction
of a thirst for revenge.”

Furthermore, he believed that the exclusion of Western colonialism and the use
of nuclear weapons by the United States from the list of crimes, as well as the exclusion
of judges from the vanquished nations on the bench, signified the

“failure of the Tribunal to provide anything other than the opportunity for the
victors to retaliate-

Publication of his dissenting judgement was suppressed for many years, but it is
an important one and should be paid more attention to, because he raises in it not only
the hypocrisy of these tribunals but also the illegitimacy of the ad hoc tribunals, the
ICTY and ICTR, created under Chapter VII of the UN Charter.

Pal wrote, in the conclusion to his long judgement that,

“Chapter VII of the UN Charter provides for action with respect to threats to the
peace, breaches of the peace, and acts of aggression. The provisions of this chapter do
not contemplate any steps against individuals. It may safely be asserted that the coer-
cive actions envisaged by Chapter VII would not be invoked individually against those
who might be responsible for the functioning of the offending collective entity.”

“As a judicial tribunal, we cannot behave in any manner which may justify the
feeling that the setting up of the tribunal was only for the attainment of an objective
which was essentially political though cloaked by a juridical appearance.”

He also wrote,

“It is indeed a common experience that, in times of trial and stress like those the
international world is now passing through, it is easy enough to mislead the people’s
mind by pointing to false causes as the fountains of all ills and thus persuading it to at-
tribute all the ills to such causes. For those who want thus to control the popular mind,
these are the opportune times; no other moment is more propitious for whispering into
the popular ear the means of revenge while giving it the outward shape of the only
solution demanded by the nature of the evils. A judicial tribunal, at any rate, should not

78 Kazanckuii sicypnan mexicoynapoonozo npasa u mexncoynapoonsix omuoutenuti Ne 16 (2025)



CIIEHUAJIBHASA TEMA

contribute to such a delusion.”

In 1948, the United Nations General Assembly adopted the Convention on the
Prevention and Punishment of the Crime of Genocide in which it called for criminals to
be tried “by such international penal tribunals as may have jurisdiction” and invited the
International Law Commission (ILC) “to study the desirability and possibility of estab-
lishing an international judicial organ for the trails of persons charged with genocide.”
While the ILC drafted such a statute in the early 1950s, the Cold War hampered these
efforts and the General Assembly effectively abandoned the effort pending agreement
on a definition for the crime of aggression and an international Code of Crimes.

But what authority did the General Assembly have to call for the trial of individ-
uals before such tribunals and to use the International Law Commission as its agent to
accomplish the creation of criminal tribunals The Commission was established under
Article 13 (1) (a) of the UN Charter to initiate studies and make recommendations for
the purpose of ... encouraging the progressive development of international law and its
codification.

Article 13 (1) (a) states,

1. The General Assembly shall initiate studies and make recommendations for
the purpose of;

(a) promoting international cooperation in the political field and encouraging

the progressive development of international law and its codification.”

Article 13 nowhere mentions any authority of the General Assembly or the In-
ternational Law Commission to draft a Treaty with respect to the establishment of an
international criminal tribunal having jurisdiction over states and individuals and of
course it cannot because that would negate the fundamental Articles of the Charter
which guarantee the sovereignty of states, that is Articles 1 and 2 and Articles 39 and
40 of Chapter VII.

Article 39 states that,

“The Security Council shall determines the existence of any threat to the peace,
breach of the peace or act of aggression and shall make recommendations, or decide
what measures shall be taken in accordance with Articles 41 ad 42, to maintain peace
and security.”

Neither of those latter Articles refers to any measures that can be construed as
giving the Security Council or the General Assembly the authority to create any judicial
bodies whatsoever. In fact, when it was felt necessary to establish a court concerned
with international disputes the Charter explicitly did so with the ICJ. No other court or
tribunal, especially one of a criminal character can be legitimately established by the
United Nations under the Charter.

Yet, in 1989 the effort was resurrected, on the initiative of Trinidad and Tobago,
and the General Assembly asked the ILC to draft a statute for an international court,
despite the fact it had no authority to do so.

In 1994, the ILC presented its final draft statute for the ICC to the UN General
Assembly and recommended that a conference of plenipotentiaries be convened to ne-
gotiate a treaty and enact the Statute. To consider major substantive issues in the draft
statute, the General Assembly established the Ad Hoc Committee on the Establishment
of an International Criminal Court, which met twice in 1995. A series of meetings took
place in which a number of non-governmental organisations took part, that is private

? Pal Judgement, http://www.sdh-fact.com/CL02 _1/65_S4.pdf, page 700
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organisations, many of them based in the West, pushing for the establishment of a
Convention establishing an international criminal tribunal, including the Coalition For
The International Criminal Court, headed by William R. Pace, who is also executive
director of the World Federalist Movement-Institute For Global Policy, which serves as
the Coalition’s legal agent in New York and The Hague.

The objective of the World Federalist Movement is to establish a world govern-
ment and one of the intentions behind the creation of the ICC was to establish a world
court and from that to build other structures assuming world responsibility in other
fields. In other words, their objective is not to establish a world government through
the political mechanisms by which that could be achieved, which would then create
the governmental structures necessary to function, including courts, but to create struc-
tures controlled by the interests of the West which structures are claimed to have world
authority.

The Present Day: UN and NGO Tribunals and the ICC

To return to the present day, we now have the ad hoc criminal tribunals created
by the United Nations and we have the International Criminal Court, created by the
Rome Treaty which has limited jurisdiction due to the refusal of the major powers to
adhere to the Treaty, and whose prosecutors have exercised a policy of very selective
prosecutions of persons who oppose or are in the way of western interests.

This has taken place in a larger context. Not only were the ad hoc tribunals of
the ICTY and ICTR established ultra vires of the powers granted to the the Security
Council by the UN Charter, hybrid tribunals (hybrid as they were UN tribunals oper-
ating within a national legal framework) were created for Sierra Leone, Cambodia,
Lebanon-the Hariri Tribunal-which also are largely controlled by and serve western
interests.

We must also include so-called “peoples tribunals” created by non-governmental
organisations and individuals that present to the public the face of concerned humani-
tarians but which are wholly financed and controlled by and serve the interests of west-
ern intelligence services. Regarding the latter I refer to the so-called China Tribunal'®
and the London (or Uyghur) Tribunal,'" both headed by the British lawyer, Geoffrey
Nice, who prosecuted a concocted case against President Milosevic at the ICTY, both
of which tribunals targeted China, and to the grandiosely named “Court of the Citizens
of the World”'? another “peoples’ tribunal set up by the Cinema For Peace Foundation
and Ukraine’s Center For Civil Liberties, but really the project of Stephen Rapp, the
former US ambassador at large for war crimes, and former prosecutor at the Rwanda
and Hariri1 tribunals, created to target Russia, concerning the conflict in Ukraine, which
has purported to pass judgement on President Putin.

The history of the ICC to date has been one of selective prosecutions, mainly of
Africans standing in the way of western interests but has now acted to support the US
and NATO aggression against Russia by issuing a warrant for the arrest of President
Putin as we stated above.

The criticism levelled at the ICC, by jurists, academics, by governments, is well
known, as is its rejection by the major world powers. The problems with the selection
of judges, their qualifications, the selection of prosecutors, the structure of the court it-
self, its reliance on financing from states which are subject to its jurisdiction, its failure
to make the defence bar part of its structure, its history of failed indictments, false in-

19 https://chinatribunal.com/who-we-are/
' https://uyghurtribunal.com
12 https://www.the-court.eu
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dictments, and bungled prosecutions have produced a wealth of literature and negative
comment.

The problems of the ICC Statute violating the Vienna Convention on The Law
of Treaties and complementarity with national jurisdictions have also been the subject
of comment in a number of law journals by academics or lawyers who regret the exis-
tence of these issues but always hope that the situation can be improved. They do not
understand or want to understand that the problems with the ICC arise from the very
nature of the ICC and the fact that it is not a legitimate court established by a legitimate
world government in which all the peoples of the world are represented which would
have the legislative power to create such a court.

Others, such as myself, and the esteemed political and legal philosopher Dr. Hans
Kochler, head of the International Progress Organisation in Vienna regard the ICC is
fundamentally illegitimate and cannot be reformed to overcome this. Dr. Kochler de-
scribes here a series of 1ssues which force this conclusion. He states,

“By virtual of Article 13 (b) of the Rome Statute the Security Council is made
the provider of de facto universal jurisdiction to a court that has been created as an
institution that is complementary to national criminal jurisdiction...Because Article
13(b) subjects non-States Parties to the court’s jurisdiction, it openly contradicts Arti-
cle 34 of the Vienna Convention on the Law of Treaties according to which “a treaty
does not create either obligations or rights for a third State without its consent....to
impose upon a state obligations which result from a treaty that state is not a party to,
is a violation of the principle of sovereign equality which the UN Charter declares as
one of its “Principles. ...Thus a referral by the Council that subjects a non-State Party
to the jurisdiction of the ICC would be ultra vires according to the UN Charter itself.

“Furthermore, the statute of another intergovernmental entity-in this case the
Rome Statute-cannot grant a United Nations organ an authority the exercise of which
would conflict with that organisation’s Charter. The decision of the contracting parties
that resulted in the specific wording of Article 13 (b) of the Rome Statute was, there-
fore, also ultra vires and for the same reasons (namely that there exists no right, in in-
ternational law, to adopt a statute that confers a right upon another organisation which
it cannot exercise without violating its own rules.)”?

The fact that the major powers reject the ICC and refuse to sign or have with-
drawn their signatures after signing the Treaty as well as the fact that a number of
smaller nations have not signed and in Africa, have withdrawn from the ICC also casts
serious doubt as to its legitimacy. It is accepted by many legal theorists that for the laws
of a government to be legitimate the government must be seen to legitimate and to have
the authority to create laws, and requires that the laws are accepted, by the citizens, as
legitimate. The fact is that the ICC is not considered legitimate by the major powers
and many other nations and so cannot claim that its legitimacy has been accepted or
established.

But perhaps the illegitimate nature of the ICC is best illustrated by a particular
case in which it used illegal methods to achieve political ends.

President Gbagbo

On 15 January 2019, Trial Chamber I, by a majority, acquitted Laurent Gbagbo
of all charges of crimes against humanity allegedly committed in Cote d’Ivoire in 2010
and 2011.

On 31 March 2021, the Appeals Chamber confirmed, by majority, the acquittal
'3 Ibid, p51
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decision of 15 January 2019.

The ICC summary of the trial judgement states,

“Having thoroughly analysed the evidence, the Chamber concluded by majority
that the Prosecutor failed to demonstrate several core constitutive elements of crimes
against humanity as charged: in particular, the existence of the alleged common plan to
keep Mr Gbagbo in power, which included the commission of crimes against civilians;
the existence of the alleged policy to attack a civilian population” and the existence of
patterns of violence from which it could be inferred that there was a “policy to attack
a civilian population”; that Mr Gbagbo or Mr Blé Goudé knowingly or intentionally
contributed to the commission of the alleged crimes or that their speeches constituted
ordering, soliciting or inducing such crimes.

“These are key elements in the crimes as charged by the Prosecutor. When they
are not demonstrated, the persons charged with such crimes must be acquitted.”

Thus, the Chamber considered by majority that Mr Gbagbo’s and Mr Bl¢ Goudé’s
responsibility for the alleged crimes was not adequately supported by evidence.”

The trial judgement itself states,

“In the view of the Majority, one of the fundamental flaws of the Prosecutor’s
case was that it presented an unbalanced narrative, which was built around a unidi-
mensional conception of the role of nationality, ethnicity, and religion (in the broadest
sense) in Cote d’Ivoire in general and during the post-electoral crisis in particular and
which ignored essential information without which it was not possible to fully under-
stand what happened and certainly not what motivated key political actors in this case.
Without making any findings in this regard, the Majority was of the view that the pic-
ture emerging from the evidence appeared to differ substantially from the one painted
by the Prosecutor. The Majority also explains why it is of the view that the tendered
evidence, most of which was circumstantial, was too weak to be capable of supporting
the inferences the Prosecutor asked the Chamber to draw.”

In fact, it is reported that, Fatima Bensouda, who assumed office after Mr. Oc-
ampo as ICC prosecutor, said to Central African Presidential candidate, Pascal Bida

Koyagbele, that *

“There 1s nothing serious against Gbagbo, it’s political pressure coming from
France and I can do nothing.”

According to South African columnist on foreign affairs Shannon Ebrahim, in
her article “French Hand in Gbagbo’s Fall”, Bensouda’s comment was made in Octo-
ber 2015, just three months before the trial began in 2016.

This is an amazing statement from a person who is supposed to have the highest
integrity. There are two things she could have done, firstly ignored the French pressure
or, secondly, resigned, in protest over it. But evidently her position and money were
more important than doing the right thing. But then again, she was also one of the pros-
ecutors involved in the case of General Ndindiliyimana and part of the prosecutorial
group trying to frame him during his trial at the ICTR. And we remember that Carla del
Ponte also claimed to have been pressured to continue the policy of selective prosecu-
tion of Hutus at the ICTY, when, she claims, she wanted to also charge the other side
in the war in Rwanda, but to which pressure she succumbed.

Then why was Gbagbo arrested in the first place? A clue is contained in the state-
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ment by French President Sarkozy,

‘We took Laurent Gbagbo out and installed Alassane Ouattara, without any con-
troversy, nothing.’ !

This statement is confirmed by the leak of a number of emails'> between French
government officials and the ICC prosecutor and French and UN diplomats in which
it was revealed that Mr. Ocampo and the French discussed how to remove President
Gbagbo from power after he was confirmed as President following the national elec-
tions, finally agreeing that the French would remove him from power and that Ocampo
would then arrange for his transfer to the ICC detention, despite the fact Ivory Coast
was not a party to the Rome Treaty, despite the fact no ICC investigation had begun
about events in the country, no arrest warrant issued, despite the fact no crimes had
been committed by him within ICC jurisdiction.

In other words, Ocampo, at French request, assured them he would help them
remove Gbagbo from power and, on the pretext of laying future charges against him,
which remained to be concocted, keep him detained for as long as he could. And so,
Gbagbo was transferred from his illegal detention by the French and opposition forces
in Ivory Coast, to the ICC, where he was kept detained for a decade, despite the judges
of the ICC telling the prosecutor in 2013 that no evidence had been presented to them
of any crimes and that he should released, But the prosecutor managed to manipulate
the judges into agreeing to continue his detention while they promised to buttress their
case. It was all a sham simply to keep him detained as long as possible.

We are then faced with a situation in which the elected president of a sover-
eign nation was removed from power by force of arms by France and his political
opponents, kidnapped, falsely imprisoned, falsely charged and slandered, and held in
a prison for a decade, all with the connivance and assistance of the prosecutors of the
ICC who chose to serve the political interests of one nation, who were complicit in the
overthrow of democracy in Ivory Coast and who deliberately kept a popular leader out
of power and exiled from his country instead of serving the interests of international
justice, The ICC acted, instead, as a tool of French colonialism, of French aggression
and while so doing covered up the crimes against civilians of the French and Gbagbo’s
political rival who the French installed in power.

But the dangers of what is now called, “international justice,” is best expressed
by Dr. Hans Kochler, whose recent statement'® I adopt. He states,

“Enforcement of norms and consistency in enforcement are defining criteria of
the rule of law in any constitutional system. The latter criterion strictly excludes double
standards in the application of the law. Efficacy is a condition of the validity of legal
norms in general, and their enforceability distinguishes legal from moral norms. Ful-
fillment of these criteria requires an elaborate system of checks and balances between
the state authorities.

“Under a genuine constitutional separation of powers, the status of the judiciary
will be independent in the formal as well as in the material sense. The constitutional

fining the powers of the judicial branch must be tied to mechanisms of
14 The Gbagbo Case, When International Justice becomes Arbitrary, Nicoletta Fagiolo, Reset Dialogues, 24 February,
2016, Ca Reste Entre Nous, Hein? Schuck and Gerschel, Flammarion, 2014,
15 The Devious Manoeuvres behind ex-Ivorian leader Laurent Gbagbo’s trial at the ICC, Fanny Pigeaud, Mediapart.fr,
November 16, 2017.
16 The Dilemma of International Justice, Hans Kochler, International Progress Organisation, Fourth Scientific Conference
About the Understanding of Law and Jurispriudence, delivered at the University of Szczecin, November 23, 2023, I.P.O.
Online Papers, WWW. I-P-O. Org (footnotes remove to save space)
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effective enforcement of its authority. Guarantees without precise rules of application
are meaningless. This requires that the judiciary under all circumstances be in a posi-
tion to resort to the tools of executive power in order to give effect to its decisions. It
also requires financial independence of the judiciary under the state budget. As regards
criminal justice, the initiation of investigations, the issuing of arrest warrants, the de-
tention of suspects, and the rendering and enforcement of judgments must in no case
be influenced by tactical considerations of any sort. Above all, prosecutors and judges
— and court officials in general — must be able to act free from fear and free from any
concern as to potential political or financial implications and ramifications of their de-
cisions. However, an open and controversially debated question in many state systems
is the constitutional independence of the prosecutorial authority, that is its not being
bound by instructions from the executive branch.2

“Constitutional arrangements at the level of the sovereign state may — at least in
principle — ensure justice that is more than a series of arbitrary or ad hoc decisions, dic-
tated by considerations of power and opportunity. Fulfillment of the above- described
criteria distinguishes a Rechtsstaat (constitutional state) from a Willkurstaat (authori-
tarian state).

(B)

“In the international realm — in relations between sovereign states — there are no
rules or mechanisms that could be compared to the constitutional separation of powers
at the domestic level. This will not change as long as there is no “world state.” Ac-
cordingly, international criminal justice risks being pursued in a kind of vacuum, 1i.e.
in a space where (legal) fiction replaces reality (of power). As soon as criminal justice
transcends the boundary of the sovereign state, it 1s fraught with systemic normative
contradictions, a predicament that makes it hostage to the vagaries of politics.

“So far, all projects of international criminal justice appear to have ignored, or
tried to repress, the hard facts, namely the absence of any provisions for a separation of
powers. The United Nations Charter does not provide such a framework. Instead of a
separation of powers, the Charter’s provisions embody the balance of power as it exist-
ed between five member states upon the foundation of the organization. Ultimately, it
is the “rules” of power politics that determine relations between sovereign states. The
history of international criminal tribunals and of the rather hastily abandoned practices
of “universal jurisdiction” is ample proof of this.

“At the root of the problem appears to be the unresolvable contradiction between
two core concepts: namely, of national sovereignty and jurisdictional authority. Even a
cursory look at the creation, make-up and functioning of ad hoc courts or other projects
of international criminal justice since the Second World War will make this obvious.
This relates, inter alia, (a) to the post-war tribunals of Nuremberg and Tokyo, or, sim-
ilar to those, the post-Cold War ad hoc tribunals established by the United Nations,
(b) to cases of a “unilateral exercise” of judicial authority (by individual states) in the
name of so-called “universal jurisdiction;” or (¢) to the “world court without a world
state,” namely, the International Criminal Court (ICC), which, to this day, in spite of
the founders’ ambitions, is struggling with its credibility as a truly impartial body that
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operates free from undue political influence and interference, whether from State or
non-State Parties.

“Because of systemic contradictions and the operation of these projects of crim-
inal justice outside a robust system of checks and balances, they have produced either
forms of victor’s justice or unenforceable rulings with essentially tactical purpose (as
in cases against acting or former heads of state). In some proceedings before the ICTY
and the ICC it was more than obvious that prosecutors or judges tried to “accommo-
date” powerful state actors, donors, supporters or — as with the ICC — actual or prospec-
tive State Parties to the Court. In these circumstances, judicial practice is unavoidably
under the influence of double standards. Equality of justice remains an illusion in such
a context. In virtually all arrangements for criminal justice at the transnational level so
far, it has been politics that dominates law — in practice as well as in statute.

“The Chief Justice of the United States (1941-1946), Harlan Fiske Stone, has
made the point very clearly in remarks on the ad hoc tribunals after World War I1I. “So
far as the Nuremberg trial is an attempt to justify the application of the power of the
victor to the vanquished because the vanquished made aggressive war, (...) I dislike
extremely to see it dressed up with a facade of legality. The best that can be said for it
is that it is a political act of the victorious States, which may be morally right, as was
the sequestration of Napoleon about 1815. But the allies in that day did not feel it nec-
essary to justify it by an appeal to nonexistent legal principles.”

(©)

“Similarly, reporting on a conversation between the delegates of Athens and Me-
los in the course of the Peloponnesian War, Thucydides — almost two and a half mil-
lennia ago — addressed the supremacy of power over law in relations between states. If,
in the ancient Athenians’ assessment, “right (...) is only in question between equals in
power,” what space is left for the administration of justice between states?

“Is there a way out of the antagonism between law and politics, the very pre-
dicament of international criminal justice? How can, in the absence of a separation of
powers, the independence of the judiciary be secured and uniform, impartial enforce-
ment of the law — including, first and foremost, criminal judgments — be guaranteed?
We shall focus here briefly on four particular domains and practices of criminal justice:
the International Criminal Court; ad hoc courts established by the United Nations Se-
curity Council; the exercise of universal jurisdiction by individual states; and judicial
proceedings on the basis of ad hoc extraterritorial arrangements.

“The following crucial questions are at stake:

How can the International Criminal Court (ICC) impartially enforce the law if:

the areas of its jurisdiction are scattered around the globe like spots on a leop-
ard skin? (To date, of the 193 member states of the United Nations, only 123 are State
Parties to the Rome Statute of the ICC.)

the most powerful countries (particularly those with the largest military capabil-
ities) remain outside the Court, but nevertheless occasionally resort to using it (via the
Security Council) if and when it suits their interests — while steadfastly refusing to ac-
cept the Court’s territorial jurisdiction in cases where it could stretch to their nationals
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(e.g. in Afghanistan, Ukraine)?

the Court’s judges or Prosecutor are tempted to act opportunistically in order to
attract funds (from states or private institutions), to please powerful actors, to attract
new members, or just to avoid being sanctioned?

-the court, in terms of procurement of evidence, is effectively subjected to inter-
ference of intelligence services from countries involved in the dispute, and thus has to
operate in an environment of international power politics?

(D)

“So far, the above-described challenges have proven insuperable under the re-
alities of today’s international law. In spite of all the conceptual constructions or le-
gal fictions in support of universal prosecution of international crimes — crimes “‘erga
omnes” — the global jurisdictional effort, borne out of a kind of post-war or “new age”
euphoria (after the collapse of the bipolar order of the Cold War), is ultimately faced
with the reality of national sovereignty. Global order is still shaped by a multitude of
state actors that — according to Article 2(1) of the UN Charter — enjoy the status of
“sovereign equality.”

“Under these circumstances, projects of criminal justice beyond national bor-
ders risk being overambitious (as when based on claims to “universal jurisdiction”) or
dishonest (as in the cases of victor’s justice). Due to the normative incompatibilities,
international realpolitik has often been the “arbiter” — or brutal corrective — of such
undertakings. Examples are:

-the so-called “Hague Invasion Act” of the United States Congress;
- the sanctions imposed by the United States on the Prosecutor and other judicial

officers of the International Criminal Court in connection with the investigation of the
situation in Afghanistan; (and, my note, to this can be added Russia’s indictments of

ICC judges and the prosecutor in reaction to the arrest warrant issued against President
Putin et al)

-political threats by powerful state actors against states attempting to exercise
universal jurisdiction (e. g., Belgium);

-secret deals — or pressure — to determine the scope of prosecutorial activity or
the outcome of trials (as in the Lockerbie trial or the Yugoslavia Tribunal);

-direct or indirect influence on the conduct of investigations and prosecutions at
the ICC — via dedicated financial contributions or donations by State Parties and also
from outside the Court, including from NGOs (as in the case of Ukraine)

“All of the above occurrences or practices are strictly incompatible with the in-
dependence of the judiciary. Vis-a-vis nation-states as sovereign actors, a transnational
system of criminal justice may easily be rendered dysfunctional. Whether we like it
or not, supranational authority at global level — which the notion of “universal juris-
diction,” or of transnational competence of courts, implies — is still at odds with the
international (i.e. intergovernmental) order enshrined in the UN Charter, based on the
principle of sovereign equality of states.

“To stress it yet again, global justice in a context of a multitude of competing
nation-states risks being a dystopian project. The vision — and its purported realization
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through the earlier described projects or institutions — appears even more challenging
given that the decision-making rules of the United Nations Security Council are them-
selves an element of world government. Due to the provisions of Article 27(3) (con-
cerning the “veto” and a special non-abstention privilege), the group of the Council’s
five permanent members (P5) enjoys a kind of global (supranational) authority over all
other states in matters of war and peace. In the name of “collective security,” the UN
Charter privileges only five states as enforcers of peace between all states. Although
the system potentially defeats its own purpose — because of the mutual blockage among
the P5, the supposed enforcers of the law, in all cases affecting their national interests
or relating to their own acts of aggression — the fact remains that a foundational norm of
today’s international order, the prohibition of the international use of force, is virtually
unenforceable when it comes to the actions of those five powers. In other words: the
norm can only be applied on the basis of double standards. Thus, supposedly for the
sake of peace, not only sovereign equality (of all other states) is sacrificed, but also a
state of international anarchy is established. The paralysis of the Security Council in
all cases where any of the P5 members decides to protect its interests by use of the veto
has been evidence of this predicament.

“As creator of ad hoc international courts (a role for which it lacks proper au-
thority) and by virtue of its referral authority under the Rome Statute of the ICC, the
Security Council has extended this kind of anarchy also to the judicial realm because
all of the Council’s decisions in judicial matters will ultimately be dictated by the in-
terests of the PS5, the other member states of the world organization are faced with the
unenviable reality of power described in the dictum attributed by Thucydides to the
Athenians during the Peloponnesian War.

(E)

“In the present global system, and in the total absence of international checks
and balances (except among the P5 as “equals among themselves”), international crim-
inal justice is exposed to the arbitrariness and whims of power politics. The lack of
procedural constraints on the assertion of power by the P5 — their statutory impunity
under the UN Charter — precludes any semblance of a separation of powers within the
current UN system. There can be no justice when politics determines the prosecutorial
conduct, whether directly or indirectly (in terms of jurisdictional scope as well as pros-
ecutorial choice). As regards the latter, the conduct of the ICC Prosecutor is a case in
point.

While de-prioritizing the investigation of U.S., Australian and British personnel
and personnel of the former Afghan government in favor of the prosecution of Taliban
and Al-Qaeda fighters (citing “limited resources available to my Office”), the Prosecu-
tor decided to accept donations from parties involved in the ongoing armed conflict in
Ukraine, and to exert special efforts in investigating cases in that country.

“So far, sporadic and inconsistent prosecutorial acts — whether by UN-sponsored
ad hoc courts or by a permanent body such as the ICC — have often discredited the idea
of the international rule of law and, in many instances, undermined prospects of peace
in the very situations those initiatives were meant to help pacify. Fiat justitia, pereat
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mundus cannot and must not be the guideline of transnational justice in a context of
geopolitical instability — and even less so when “justitia” means political justice.

“Domestically, a constitutional separation of powers is the conditio sine qua non
for the independence of the judiciary and, thus, a prerogative under the idea of justice.
Internationally, in relations between sovereign states, a balance of power is the only
antidote to abuses of criminal justice in the regulatory vacuum, or chaos, of the strug-
gle for power that still determines the global status quo. One cannot put the cart before
the horse. There can be no world court without a world state, and there can be no uni-
versality of jurisdiction co-existing with the particularity of interests of the states that
constitute today’s “global community.” The dilemma of international criminal justice
remains unresolved. *

I risk the patience of the reader with these citations above, but they express the
reality of the world and the state of international law and relations and should be read,
understood and applied.

I will close with some additional remarks by Justice Pal from his Tokyo judge-
ment concerning his discussion of the history of the issue of the development of inter-
national law with respect to war and war crimes,

“In order to introduce the conception of crime in international life, it is es- sential
that there would be an INTERNATIONAL COMMUNITY brought under the reign of
law. But, as yet, there is no such community.

The expressions “International Law” and “International Community” are both
used in relation to the existing international life only in some specific sense.

I have elsewhere discussed the character of international community. No doubt
there is such a community in a sense, but to say that it is a COMMUNITY UNDER
THE REIGN OF LAW is only to extend the meaning of both law and community so as
to enable them to cover some strange fields.

Apart from the domain regulated by expressly accepted international obliga-
tions, there is no international community. As these obligations exist only in the limited
sphere of the expressly recognized partial community of interests, the individual inter-
ests of each state must always remain the guiding consideration.

Modern international law was developed as a means for regulating external con-
tacts rather than as an expression of the life of a true society.

Maine, writing before the necessity for an international constitutional system
became evident, uses harsh language. He calls it an Eighteenth Century superstition,
“a superstition of the lawyers’ seized upon and promulgated by philosophers, in their
eagerness to escape from what they deemed a superstition of the priests.”

It is the misfortune of the international lawyers, not their fault, that the confu-
sions and perplexities of our time should have excited false hopes and led to a revival
of superstition and even to the promulgation of what may not unfairly be describes as
substitute religions in legal wrappings™'’

I hope Justice Pal’s words are also read and understood, for the issues involved
are existential to the sovereignty of nations, to international law and relations and they

need wisdom to confront them.
17 file:///Users/christopherblack/Documents/PAL %20judgement-Toky0%20Trials.html, p52
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THE INTERNATIONAL CRIMINAL COURT:
PRELIMINARY NOTES FOR AN AUTOPSY.

Hoile D.!

An observer wishing to analyse the International Criminal Court over the past
two decades of its existence would benefit from reading The Emperor’s New Clothes
by Hans Christian Andersen, a story in which an Emperor is sold an expensive suit
of new clothes by two swindlers. They claim what are actually non-existent clothes
are made from a magical fibre that can only be seen by those who are intelligent and
brave and not by the incompetent and stupid. The vain Emperor naturally agrees that
the clothes are excellent and puts on the non-existent suit. He then proceeds to parade
himself naked through his kingdom and rather than be deemed to be incompetent or
stupid, the Emperor’s courtiers, servants and subjects all praise the Emperor and his
new clothes. That is, until a little child eventually shouts out, “The Emperor isn’t wear-
ing any clothes!” The Emperor is revealed to be naked and all the observers then start
to laugh. It is a story about self-deception, conformity, and obedience to authority. The
Emperor is clearly a symbol of pride, vanity, and excess, surrounded by people desper-
ate to protect their positions, jobs and status, and afraid to go against the groupthink of
accepted wisdom.

We should see the International Criminal Court as the Emperor’s new clothes,
sold to the international community as an independent, apolitical, ethical model court
that would bring accountability without fear or favour for those who have committed
the world’s most serious crimes, a vision that has gradually slipped from sight as the
reality of the Court has come into focus. The Emperor’s new clothes have been sold
to a hopeful world by a burgeoning human rights industry, courtiers to the Emperor.
The little boy in the fairy tale can be seen as representing what has become a growing
number of often previously ICC-friendly organisations and commentators all pointing
out that the once irreproachable Court has failed to live up to expectations.

It all started presumably with the best intentions. It would be difficult to find
anyone who would not agree that the pursuit of justice in the face of wrongdoing is
at the heart of human values. The ICC, following on from the ad hoc United Nations
international tribunals for the former Yugoslavia and Rwanda, was projected as a per-
manent temple of international justice. UN Secretary-General Kofi Annan hailed the
adoption of the Statute of the International Criminal Court, the Rome Statute, in 1998:

'Dr David Hoile is the author of Justice Denied: The Reality of the International Criminal Court, and The International
Criminal Court: Europe’s Guantanamo Bay?
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“The establishment of the Court is . . . a gift of hope to future generations, and a giant
step forward in the march towards universal human rights and the rule of law.”? Profes-
sor Cherif Bassiouni, described by many as the “father of international criminal law”,
went so far as to quote Winston Churchill at the signature ceremony for the Rome
Statute: “Never have so many, owed so much, to so few.”® William Pace, Convenor of
the Coalition for the International Criminal Court, a non-governmental organisation
which many saw as having been the midwife to the ICC, declared the Rome Statute to
have been “outstanding even among the most eminent achievements of strengthening
law and governance in Europe, Africa, Asia, and the Americas.”* Human Rights Watch
stated that the Court was “an historic development in the struggle against impunity.”
Amnesty International declared that “the adoption of the Rome Statute . . . is one of the
greatest ever achievements in international law.”® Professor William Schabas, author of
the seminal Introduction to the International Criminal Court, now in its sixth edition’,
hailed the Court as “the most significant development in international criminal law
since the existence of the discipline”.?

A number of claims were made about the Court. It would be an independent, per-
manent universal court for mankind and deterrent to future conflict and human rights
abuses. The Court would address the most serious of crimes, genocide, crimes against
humanity and war crimes. The Court would make human rights abusers accountable
for their crimes, bringing an end to both impunity and immunity. The Court would pro-
vide swift justice, would give victims a voice and address gender justice issues.

The reality is that 22 years after it open its doors the ICC can be seen to have
failed in every one of these areas and has come to be seen as a dangerously incompetent
manifestation of globalisation. Criticism of the Court has been voiced across the board,
including, of course, from those countries and individuals who have been targetted,
rightly or wrongly, by the Court. Far more damning, however, 1s the fact that some of
the very organisations and people closest to the Court have now become its fiercest
critics, or more shamefully are silent Human rights organisations and activists, legal
practitioners, legal scholars, legal bloggers, academics, politicians and commentators
as well as governments that have been among the foremost supporters of the Court
have documented in considerable detail the ICC’s decline and fall from grace.

2 ‘Secretary-General says establishment of International Criminal Court is gift of hope to future generations’, United Na-
tions Press Release SG/SM/66431L./2891, 20 July 1998, available at <https://press.un.org/en/1998/19980720.sgsm6643.
html>.

3 Cherif Bassiouni, ‘Preface’, in Otto Triffterer (Editor), Commentary on the Rome Statute of the International Criminal
Court, Observers’ Notes, Article by Article, Baden-Baden, Nomos, 1999.

“William Pace, ‘Reflecting on 25 Years of the CICC, Coalition for the International Criminal Court, 20 July 2020, avail-
able at <https://www.coalitionfortheicc.org/news/20200720/reflecting-25-years-cicc>.

SCourting History: The Landmark International Criminal Court’s First Years, Human Rights Watch, 11 July 2008, avail-
able at <https://www.hrw.org/report/2008/07/11/courting-history/landmark-international-criminal-courts-first-years>.
SAmnesty international urges governments to sign the Rome Statute of the International Criminal Court before the dead-
line expires’, Amnesty International, 11 December 2000, Al Index IOR 40/027/2000, available at <https://www.amnesty.
org/fr/wp-content/uploads/2021/06/i0r400272000en.pdf>.

"William A. Schabas, An Introduction to the International Criminal Court, Cambridge University Press, 2020. Schabas is
professor of international law at Middlesex University, London, professor of international criminal law and human rights,
Leiden University; and emeritus professor of human rights law at the National University of Ireland, Galway.

8William A. Schabas, An Introduction to the International Criminal Court, 2nd. Edition, Cambridge University Press,
2004, p. 25.
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For all the claims made by it and of it, the International Criminal Court is not and
never will be the world court. Its members represent just over one quarter of the global
population. The United States, Russia, China, India, Pakistan, Indonesia and Israel are
just some of the many countries that have remained outside of the Court’s jurisdiction.
Several regions of the world, namely Asia, the Middle East and North Africa, have
largely shunned the body. Neither is the ICC the independent court it is claimed to be.
The ICC’s own statute grants special “prosecutorial” rights of referral and deferral to
the UN Security Council — by default to its five permanent members (three of which
are not even ICC members). Political interference in the legal process was thus built
into the Court from its inception and has been demonstrated by deeply questionable
and very political Security Council referrals. Human Rights Watch’s Richard Dicker
correctly observes that any “resultant investigations and prosecutions are tainted by the
genesis in a political body and diminish the Court . . . the Court is depicted as a tool
of the permanent members”.” The Court is also inextricably politically and economi-
cally tied to the European Union which provides up to 70 percent of its funding. And
we all know that “he who pays the piper calls the tune”. The ICC should be seen as an
EU project, either by insemination or adoption. The Court has served and continues
to serve as an instrument of European foreign policy, especially in Africa. The ICC is
openly seen and described as the “EU Court”.!° Established essentially at the behest of
non-governmental organisations at the Rome Conference in 1998 — Professor Marlies
Glasius lauded the ICC as a “global civil society achievement”!' — the Court also is
beholden to the NGO industry to such an extent that the ICC can be described as an
EU-funded NGO masquerading as a Court. NGOs dominate the Assembly of States
Parties, the management oversight and legislative body of the International Criminal
Court, composed of representatives of the countries that have ratified the Rome Statute,
they vet the candidates for election as Prosecutor and judges, and NGO intermediaries
very controversially provide investigative and related services for the Office of the
Prosecutor.

The ICC’s claim to be working to end impunity and immunity is simply false. It
has entrenched both. Selectivity, two-tier justice, eats like acid through the credibility
of any court."” The ICC has plausibly been accused of turning a blind eye to alleged war

°Richard Dicker, ‘The International Criminal Court (ICC) and Double Standards of International Justice’, in Carsten
Stahn (Editor), The Law and Practice of the International Criminal Court, Oxford University Press, 2015, pp. 3-4. Dicker
is the Director of the International Justice Program at Human Rights Watch.

Martijn Groenleer and David Rijks, ‘The European Union and the International Criminal Court: The Politics of Inter-
national Criminal Justice’, in K.E. Jorgensen (Editor), The European Union and International Organizations, Routledge,
2009, p. 167. Groenleer is professor of public governance at Tilburg University in The Netherlands. See, also, E Aoun,
‘Beyond EU/US Early Contentions over the International Criminal Court: The Development of the EU’s Loyalty to the
ICC’, Studia Diplomatica, Volume LXI, Number 4, 2008, p. 157. See, also, Michael Bourguignon, ‘The EU and the ICC:
Wedding bells?’, The Eurosduvillage.eu, 6 January 2008, available at <https://web.archive.org/web/20120229174005/
http://www.eurosduvillage.eu/The-EU-and-the-ICC-Wedding-bells,1109>.

UMarlies Glasius, The International Criminal Court: A Global Civil Society Achievement, Routledge, New York, 2007, i.
Marlies Glasius is Professor of International Relations in the Department of Politics, University of Amsterdam. She was
previously at the London School of Economics and Political Science, where she was a founding editor of the Global Civil
Society Yearbook.

12See, Elies van Sliedregt, ‘One Rule for Them - Selectivity in International Criminal Law’, Leiden Journal of Internation-
al Law, Volume 34, Number 2, 2021, available at <https://doi.org/10.1017/S0922156521000121>; Robert Cryer, Prose-
cuting International Crimes. Selectivity and the International Criminal Law Regime, Cambridge University Press, 2005.
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crimes committed by European or NATO politicians and servicemen and their allies
in Africa.”® Legal scholar and blogger Dr Patryk Labuda notes: “there is a clear sense
that the judges may have bowed to political pressure, with potentially grave conse-
quences for the ICC’s legitimacy.”'* Far from tackling the most serious of crimes, such
as the 1.17 million alleged war crimes in Afghanistan reported to it at the I[CC’s own
request, and then ignored'®, the Court has instead opted to prosecute African rebels for
offences such as recruiting child soldiers and burning down historic buildings, despite
the existence of evidence allegedly linking the indictees to far more serious offences
including murder and rape — much to the distress of campaigners against gender vio-
lence.'® To date, 54 of the 63 people the ICC has indicted are Africans. Uhuru Kenyat-
ta, the Kenyan president, referred to this ICC focus as “race-hunting”. The Rwandan
president Paul Kagame stated that the EU-funded ICC reflected “colonialism, slavery
and imperialism”. It is not the spirit of Nuremberg that explains why African states
remain members of the Court but rather the EU’s Cotonou and post-Cotonou Partner-
ship Agreements which tie economic aid to [CC membership. Or, to put it another way,
economic blackmail.

Far from being an exemplary court, the Court’s prosecutors, judges and adminis-
trators have proved to be manifestly unfit for purpose. Writing in 2019, a legal observer
noted: “There were concerns about the investigatory practices of the OTP right from
the start of its operations . . . The ‘investigatory capacity’ of the ICC to carry out inves-
tigations while retaining the ability to perform such investigations within the standards
required of criminal proceedings that respect the interests of justice, may have been tak-
en for granted for too long.” ICC investigations “were criticized as insufficient to meet
the burden of proof a criminal trial demands”.!” Unsurprisingly, therefore, the ICC’s

13See, Amnesty International, ‘The ICC at 20: Double standards have no place in international justice’, 1 July 2022,
available at <https://www.amnesty.org/en/latest/news/2022/07/the-icc-at-20-double-standards-have-no-place-in-interna-
tional-justice/>; ‘International Justice Day and Days to Come: The Rome Statute of the ICC and a future Convention on
Crimes against Humanity — Complementarity, not Competition’, Amnesty International, 17 July 2024, Al Index Number
IOR 40/8247/2024, available at https://www.amnesty.org/en/wp-content/uploads/2024/08/I0R4082472024ENGLISH.
pdf>; Wolfgang Kaleck, Double Standards in International Criminal Justice: A Long Road Ahead Towards Universal
Justice, FICHL Policy Brief Series Number 37, 2015, available at <https://www.toaep.org/pbs-pdf/37-kaleck>.

“Patryk Labuda, ‘A Neo-Colonial Court for Weak States? Not Quite. Making Sense of the International Criminal Court’s
Afghanistan Decision’, EJIL:Talk!, 13 April 2019, available at <https://www.ejiltalk.org/a-neo-colonial-court-for-weak-
states-not-quite-making-sense-of-the-international-criminal-courts-afghanistan-decision/>. Labuda is an assistant profes-
sor of international law at Central European University in Vienna.

15 Afghans submit 1.17 million war crimes claims to international court: The Hague will decide whether to seek an in-

vestigation’, The Independent, 17 February 2018, available at <https://www.independent.co.uk/news/world/middle-east/
afghanistan-war-crimes-claims-victims-millions-submitted-court-isis-taliban-a8214301.htmlI>.

16ICC’s Sentence for Lubanga is a Shaky Conclusion to a Troubled Case’, Denver Journal of International Law & Policy,
20 August 2012, available at https://djilp.org/iccs-sentence-for-lubanga-is-a-shaky-conclusion-to-a-troubled-case/: “The
prosecution surprisingly did not indict Lubanga with the substantive crimes committed by the child soldiers, namely
thousands of instances of murder and rape. It is standard fare for tribunals to charge military commanders for the crimes
committed by their subordinates, and so the Lubanga indictment seemed conspicuously narrow and unrepresentative of
the mass crimes in the Ituri region of the Congo in which 60,000 were killed. And the indictment rankled many because
of its failure to reflect the widespread commission of gender crimes.”

7Jeremy Pizzi, ‘The ICC’s Investigation Problem and Safeguarding Justice for the Rohingya’, Global Justice Journal,
31 October 2019, available at <https://globaljustice.queenslaw.ca/news/the-iccs-investigation-problem-and-safeguard-
ing-justice-for-the-rohingya>. Pizzi is a Canadian lawyer working as a Legal Advisor at Global Rights Compliance. He
was previously a legal consultant with the Canadian Partnership for International Justice. He has worked in Defence and
in Chambers at the International Criminal Court.
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proceedings thus far have been deeply questionable where not simply farcical, riddled
with crass prosecutorial misconduct and ineptitude which would have compromised
the integrity of any legal process. The veteran human rights lawyer and prosecutor,
Reed Brody, has noted “perceptions of bias” about the Court and that “political calcula-
tions and double standards . . . have plagued . . . the ICC”."® In trials described as “slap-
stick comedy” by legal bloggers, the Court has produced witnesses who recanted their
testimony the moment they got into the witness box, admitting that they were coached
by western-funded NGOs as to what false statements to make. Dozens of other “wit-
nesses” similarly disavowed their “evidence” in several other cases in which the Court
allowed NGOs to undertake key prosecutorial tasks such as “collecting evidence”. We
have the extraordinary circumstance where the ICC’s own star witness in the Kenyan
case Prosecutor v Ruto stated that all witnesses whose statements were relied on by the
Court to confirm the charges, had given false evidence, forcing the ICC to admit that
its very own witness was “thoroughly unreliable and incredible”.” In another case, ICC
Judges noted “grave problems in the Prosecution’s system of evidence review, as well
as a serious lack of proper oversight by senior Prosecution staff”.?* Der Spiegel noted
that “[h]igh-profile appearances on the world stage were apparently more important [to
the Prosecutor] than detailed forensic work and the arduous collection and examina-
tion of evidence.”*! The legal blogosphere also highlighted prosecutorial incompetence
across the board. Professor Mark Kersten reported: “Trials narrowly avoided being
thrown out by judges . . . Cases collapsed under weak evidence . . . poor investigations
and poor decisions [were] made in the Office of the Prosecutor”.’> Reluctant ICC
sceptic Professor Douglas Guilfoyle blogged: “The OTP appears unable to consistently
mount successful and convincing cases.”” Labuda points to the Court’s “spectacular
failures” in Kenya, Central African Republic and Cote d’Ivoire and the Court’s “re-
curring pattern of evidentiary problems”.?* In September 2011, Human Rights Watch
stated that: “The ICC’s investigations and prosecutions . . . have failed to demonstrate
coherent and effective strategies for delivering justice . . . the absence of such strategies
has undermined perceptions of the ICC’s independence and impartiality.”® Amnesty

8 Reed Brody, ‘The ICC at 20: Elusive Success, Double Standards and the “Ukraine Moment™’, Justiceinfo.net, 30 June
2022, <https://www.justiceinfo.net/en/102866-icc-20-elusive-success-double-standards-ukraine-moment.html>. Reed
Brody is an international human rights lawyer and prosecutor.

ICC Prosecution Calls Its Own Witness “Thoroughly Unreliable and Incredible’”, The Star, 22 January 2015, available
at <https://allafrica.com/stories/201501220518.htmI>.

International Criminal Court, Prosecutor v. Kenyatta, Concurring Opinion of Judge Christine Van den Wyngaert, ICC-
01/09-02/11-728, para. 4, available at <https://www.icc-cpi.int/sites/default/files/RelatedRecords/CR2013 03280.PDF>.
2See, Sven Becker, Marian Blasberg and Dietmar Pieper, ‘The Ocampo Affair: A Former ICC Chief’s Dubious Links’,
Spiegel Online, 5 October 2017, available at <https://www.spiegel.de/international/world/ocampo-affair-the-for-
mer-icc-chief-s-dubious-libyan-ties-a-1171195. html>.

2Mark Kersten, ‘A Brutally Honest Confrontation with the ICC’s Past: Thoughts on ‘The Prosecutor and the President”,
Justice in Conflict, 23 June 2016, available at <https://justiceinconflict.org/2016/06/23/a-brutally-honest-confrontation-
with-the-iccs-past-thoughts-on-the-prosecutor-and-the-president/>. Kersten is an assistant professor at the University of
the Fraser Valley, Canada. He is the founder of the blog Justice in Conflict.

BDouglas Guilfoyle, ‘Part II1 — This is not fine: The International Criminal Court in Trouble’, EJIL:Talk!, 25 March 2019,
available at <https://www.ejiltalk.org/part-iii-this-is-not-fine-the-international-criminal-court-in-trouble/>. Guilfoyle is a
Professor of international law and security at the University of New South Wales, Australia.

ZPatryk Labuda, “The ICC’s ‘evidence problem’: The future of international criminal investigations after the Gbagbo
acquittal”, Volkerrechtsblog, 18 January 2019.

ZHuman Rights Watch, “Unfinished Business. Closing Gaps in the Selection of ICC Cases”, September 2011, available
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International noted that the “rights of the accused and victims . . . are being increas-
ingly eroded”, and has called for an “urgent internal review of the OTP’s strategies in
relation to the scope of investigations and certain practices, the approach to charges
[and] the confirmation of charges process™.?® It has also been noted that there has been
an “inconsistent application of the standard of proof beyond reasonable doubt” on the
part of the Court.”’

Although a key defining principle of all respected legal systems and enshrined
in Article 66(1) of the Rome Statute, the Court has on several occasions ignored the
concept of the presumption of innocence until proven guilty in respect of a number of
people indicted by the court. The Prosecutor Luis Ocampo, for example, repeatedly
stated without reservation at a wide variety of fora and in newspaper articles that ICC
indictee President Omar al-Bashir of Sudan was guilty of genocide, crimes against
humanity and war crimes, alleged crimes for which he has never been tried. The Pros-
ecutor’s claims were described by the preeminent British jurist and Oxford academic
Professor Dapo Akande as “not only inaccurate but . . . shocking in their inaccuracy”.?
Sir Geoffrey Nice, eminent jurist and the Prosecutor in Slobodan Milosevic’s trial at
the United Nations International Criminal Tribunal for the former Yugoslavia (ICTY),
was equally forthright, noting that Ocampo’s misconduct was “unacceptable for rea-
sons of possible contempt of court”.”

The Court’s judges have also been subject to withering criticism. There are no
juries at the ICC. The cases are heard by at least three judges. There are incredibly
complex and often particularly nuanced issues of law and procedural matters to consid-
er. One would expect the ICC’s judges to be amongst the best legal minds in the world.
The reality i1s shocking. ICC judges — some of whom have never been lawyers, let alone
judges — are the result of NGO-vetting and grubbily corrupt FIFA-esque vote-trading
amongst member states. Far from securing the best legal minds in the world this produc-
es politicised Woke mediocrity. Some of the woefully under-qualified judges include at
least one elected “judge” who had neither law degree nor legal experience before she
was appointed but sat on the bench because her country had contributed handsomely to
the ICC budget. In 2019, the Open Society Justice Initiative made its discomfort about
judicial standards very clear: “Excellence, not politics should choose the Judges at the

at <http://www.hrw.org/sites/default/files/reports/icc0911webwcover.pdf>.

2‘The International Criminal Court: Coming Challenges, Issues and Conclusions, Amnesty International’, 15 Feb-
ruary 2012, AI Index: IOR 53/010/2012, available at <https://www.amnesty.org/en/wp-content/uploads/2021/06/
10r530102012en.pdf>.

2"Utkarsh Krishna, ‘ICC’s Struggle with the Evidentiary Standard of Proof Beyond Reasonable Doubt’, Cambridge Inter-
national Law Journal, 22 February 2021, available at <https://cilj.co.uk/2021/02/22/iccs-struggle-with-the-evidentiary-
standard-of-proof-beyond-reasonable-doubt/>.

Dapo Akande, “ICC Prosecutor’s Inaccurate Statements about the Bashir Arrest Warrant Decision”, blog of the Euro-
pean Journal of International Law, 19 July 2010, available at <http://www.ejiltalk.org/icc-prosecutors-inaccurate-state-
ments-about-the-bashir-arrest-warrantdecision/>. Dapo Akande is the Chichele Professor of Public International Law at
Oxford University, a Fellow of All Souls College, Oxford and Co-Director of the Oxford Institute for Ethics, Law and
Armed Conflict.

PInternational Criminal Court, “Applicants, represented by Sir Geoffrey Nice QC and Rodney Dixon, Application on
behalf of Citizens’ Organisations of The Sudan in relation to the Prosecutor’s Applications for Arrest Warrants of 14
July 2008 and 20 November 20087, ICC-02/05, 11 January 2009, available at <http://www2.icc-cpi.int/iccdocs/doc/
doc616795.PDF>.
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ICC”.3° The Open Society Justice Initiative’s International Justice Monitor observed in
2021 that vote-trading results in judges without “experience, knowledge, and interest
in international criminal law.” And as for the Court’s Registry, the administration of
the court, Douglas Guilfoyle has referred to the Registry’s “extraordinarily poor (and
expensive) track record”.’!

The ICC claimed to bring “swift justice”, yet it has consumed more than 2 billion
Euros resulting in eleven questionable convictions, only six of which for the court’s
core crimes, in the 22 years of its existence in proceedings and trials lasting up to ten
years. By way of example, Jean-Pierre Bemba, former Vice President of the Democrat-
ic Republic of the Congo was detained at the ICC for over ten years before his acquittal
on appeal. Similarly, former President of Cote d’Ivoire Laurent Gbagbo and his asso-
ciate Charles Bl¢ Goudé were acquitted at the trial stage after eight years, from 20171
until 2019, in ICC detention. The Court has performed badly at a snail’s pace. By way
of comparison, the International Criminal Tribunal for the former Yugoslavia was in
session from 1995 to 2017, during which it indicted 161 individuals of whom 99 were
sentenced, 19 acquitted and 13 referred to domestic courts. The International Criminal
Tribunal for Rwanda, during its period of activity indicted 96 individuals of whom 62
were sentenced, 14 acquitted and 10 referred to domestic courts. The ICC has hardly
been value for money.

The ICC has been celebrated as a “victim’s court” but has been roundly criticised
for its ambivalence towards victim communities.*> The ICC’s closely related claims to
address sexual and gender-based violence have also been exposed as shallow rhetoric.
Legal scholar and campaigner Professor Louise Chappell has stated that “there are
questions being raised by the gender justice community around the court’s legitima-
cy”.* The ICC claims to be fighting impunity, yet it has afforded de facto immunity and
impunity to European member states and several serial abusers of human rights who
happen to be allies of its European funders. The claims that the Court was established
to prevent war crimes* and as a deterrent to civilian suffering and violence were al-
ways flimsy, as can be seen by the fact that the Court has continued to open new cases.>”

The veteran humanitarian aid expert Fabrice Weissman has noted that “[i]n practice,

3Yassir Al-Khudayri and Christian De Vos, ‘Excellence, Not Politics, Should Choose the Judges at the ICC’, Open So-
ciety Justice Initiative, 28 October 2019, available at<www.justiceinitiative.org/voices/excellence-not-politics-should-
choose-the-judges-at-the-icc>.

3Douglas Guilfoyle, ‘Part I — This is not fine: The International Criminal Court in Trouble’, EJIL:Talk!, 25 March 2019,
available at <https://www.ejiltalk.org/part-i-this-is-not-fine-the-international-criminal-court-in-trouble/>.

32See, for example, Human Rights Centre, The Victims’ Court? A Study of 622 Victim Participants at the International
Criminal Court, University of California Berkeley School of Law, 2015; International Federation for Human Rights and
Kenya Human Rights Commission, The victims’ mandate of the International Criminal Court: disappointments, concerns
and options for the way forward, Observations and recommendations for the Independent Expert Review, June 2020,
available at <https://www.fidh.org/IMG/pdf/cpiang752.pdf>.

33See, ‘International Criminal Court fails to address sexual violence’, University of New South Wales, Newsroom, 20 Sep-
tember 2014, available at <https://www.unsw.edu.au/newsroom/news/2014/09/international-criminal-court-fails-to-ad-
dress-sexual-violence>; Professor Louise Chappell, The Politics of Gender Justice at the International Criminal Court:
Legacies and Legitimacy, Oxford University Press, 2016. See, also, Note 15 above.

#See Alexander K.A. Greenawalt, ‘Justice Without Politics? Prosecutorial Discretion and the International Criminal
Court’, Journal of International Law and Politics, Volume 39, 2007, available at <https://nyujilp.org/wp-content/up-
loads/2013/02/39.3-Greenawalt.pdf>.

35See, for example, Jacqueline R. McAllister, ‘Casting a Shadow over War Zones? Hard Truths about the ICC’s Efforts to
Deter Wartime Atrocities’, Journal of Human Rights, Volume 22, Number 1, 2023.
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the exercise of international criminal justice in wartime has a greater tendency to rad-
icalize conflicts than to pacify them.”*® The hubris of the Court’s claims to deter war
crimes was sadly exposed by the recent violence in early 2025, in eastern Democratic
Republic of Congo, the very epicentre of the ICC’s activities for 20 years.*” Far from
deterring warring parties, conflict and human abuses continue there to this day in the
very shadow of the Court.

It 1s also all too clear that Court is a deeply unpleasant work-place. All three of
the Chief Prosecutors to date have been caught up in scandals of one sort or another,
including sexual misconduct.®® The ICC’s Independent Oversight Mechanism’s 2023-
2024 report highlighted dozens of allegations of misconduct, harassment and abuse
of authority involving senior officials. The report revealed that 43 new allegations of
misconduct were reported in the year 2023-24, with 25 complaints advancing to formal
cases. The September 2020 Independent Expert Review of the International Criminal
Court and the Rome Statute System observed that in addition to manifest legal failures,
“The Court appears to suffer internally from distrust . . . and a culture of fear”, and

99 ¢¢ 99  ¢¢

went on to note “extreme fear”, “many accounts of bullying behaviour”, “a number of

99 ¢¢ 99 ¢

accounts of sexual harassment”, “predatory behavior”, “inexcusable and unacceptable”

behaviour and a workplace culture that is “adversarial and implicitly discriminatory

against women”.*

Sir Geoffrey Nice has succinctly summed up concerns about the questionable
legal standards and practice within the Court: “It has to be asked whether the standards
revealed in the court so far would be applied to Western country or would ever encour-
age US or UK to have their nationals tried before the international court on question-
able evidence, with inadequate investigations.”*’

The reality 1s that [CC has squandered an enormous amount of good will, polit-
ical capital and billions of dollars while destroying its own credibility, legitimacy and
respect. Twenty years or so after it began its work, more and more organisations and
people, previously supporters of the Court, are pointing to the Naked Emperor. In 2018,
the British Government stated regarding the Court that “We cannot bury our heads in
the sand and pretend everything is fine when it isn’t.”*! In April 2019, in an unprec-

3Fabrice Weissman, Humanitarian aid and the International Criminal Court: Grounds for divorce, Le Centre de réflexion
sur | action et les savoirs humanitaires, Médecins sans fronti¢res, 2009, available at <https://msf-crash.org/sites/default/
files/2017-06/7d9b-fw-2009-humanitarian-aid-and-international-criminal-court-grounds-for-divorce.-_fr-art-p._.pdf>.
¥See, for example, United Nations Office of the High Commissioner for Human Rights, ‘DRC: Deepening human rights
crisis amid reports of further M23 advances’, 31 January 2025; ‘Hundreds of women raped and burned to death after
Goma prison set on fire’, The Guardian, 5 February 2025.

38See, for example, ‘“Why the world’s most powerful prosecutor should resign: Part 2°, The Telegraph, 14 September
2008; ‘International Criminal Court Secrets Fallout: Misleading Statements and Official Inquiry’, EIC Network, 13
October 2017, available at <https://theblacksea.eu/stories/international-criminal-court-secrets-fallout-misleading-state-
ments-and-official-inquiry/>; ‘ICC prosecutor allegedly tried to suppress sexual misconduct claims against him’, The
Guardian, 27 October 2024, available at <https://www.theguardian.com/law/2024/oct/27/icc-prosecutor-karim-khan-al-
legedly-tried-suppress-sexual-misconduct-claims>.

¥International Criminal Court, Independent Expert Review of the International Criminal Court and the Rome Statute
System, 30 September 2020, available at <https://asp.icc-cpi.int/sites/asp/files/asp_docs/ASP19/IER-Final-Report-ENG.
pdf>.

4Sir Geoffrey Nice, “The Permanent International Criminal Court and Africa”, Gresham College Lectures, 31 October
2012, available at <http://www.gresham.ac.uk/lectures-andevents/the-permanent-international-criminal-court-%E2%80
%93-the-icc-and-africa>.

UK statement to ICC Assembly of States Parties 17th session’, 5 December 2018, available at https://www.gov.uk/
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edented public intervention by way of an article entitled ‘the International Criminal
Court Needs Fixing’, the first four presidents of the Assembly of States called for the
Court to “clarify the legal standards it applies to its criminal proceedings, work on the
basis of clear prosecutorial strategies and policies, end its endless internal squabbles,
and address its management issues head-on”. They declared themselves to be “disap-
pointed by the quality of some of [the court’s] judicial proceedings, frustrated by some
of the results, and exasperated by the management deficiencies.”*?

Criticism of the “human rights” Court by human rights organisations has also
continued to mount. In 2020, Elizabeth Evenson, the Associate Director of the Interna-
tional Justice Program at Human Rights Watch, asked the question: “Is the ICC worth
saving?”* Amnesty International’s noted in 2022: “[The ICC] has appeared to veer off
course in recent years, with recent decisions by the ICC Prosecutor raising concerns
that the court may be heading towards a hierarchical system of international justice.”
Amnesty International has voiced concerns about “a two-tier system of justice”.* In
November 2023, Human Rights Watch echoed Amnesty’s warning, observing that
“The ICC’s legitimacy and the global rule of law it represents is at risk”.*

There is no shortage of academic candour about Court. William Schabas has
painfully had to concede that the Court “has failed to live up to its own expectations™™¢,
and is “consistently failing in the targets that it has itself set.”*’ Douglas Guilfoyle
has referred to the ICC as an “ongoing fiasco” and posed the question in 2019: “Is
the International Criminal Court Broken?”*® Professor Tom Dannenbaum notes that
“Almost two decades into its existence, the ICC is ensnared in a spiral of deteriorating
credibility and legitimacy.” European academics such as Professor Kjersti Lohne at
the Peace Research Institute in Oslo observed in late 2024 that “[t]he International
Criminal Court is in trouble. To commentators and observers of the Court, one crisis

government/speeches/uk-statement-to-icc-assembly-of-states-parties- 1 7th-session.

“2Prince Zeid Raad Al Hussein, Bruno Stagno Ugarte, Christian Wenaweser, and Tiina Intelman, ‘The International Crim-
inal Court needs fixing’, New Atlanticist, 24 April 2019, Atlantic Council, available at <https://www.atlanticcouncil.org/
blogs/new-atlanticist/the-international-criminal-court-needs-fixing/>.

“Elizabeth Evenson, ‘Too Few Trials, Too Many Tribulations: The ICC’s Terrible Year and Where to Go from Here’, Case
Western Reserve Journal of International Law, Volume 52, Issue 1, 2020, available at <https://scholarlycommons.law.
case.edu/cgi/viewcontent.cgi?article=2578&context=jil>. Evenson is the Associate Director of the International Justice
Program at Human Rights Watch.

“ Amnesty International, ‘The ICC at 20: Double standards have no place in international justice’, 1 July 2022, available
at <https://www.amnesty.org/en/latest/news/2022/07/the-icc-at-20-double-standards-have-no-place-in-international-jus-
tice/>.

“Human rights Watch, ‘Human Rights Watch Briefing Note for the Twenty-Second Session of the International Crim-
inal Court Assembly of States Parties’, 20 November 2023, available at <https://www.hrw.org/news/2023/11/20/hu-
man-rights-watch-briefing-note-twenty-second-session-international-criminal-court>.

4William A. Schabas, ‘The Banality of International Justice’, Journal of International Criminal Justice, Volume 11, 2013,
p. 545.

“"William A. Schabas, ‘Victor’s Justice: Selecting Situations at the International Criminal Court, J. Marshall Law Review,
Volume 43, Number 3, 2010, p. 550.

*®Douglas Guilfoyle, ‘Lacking Conviction: Is the International Criminal Court Broken? An Organisational Failure Anal-
ysis’, Melbourne Journal of International Law, Volume 20, 2019, p. 428, available at <https://www8.austlii.edu.au/au/
journals/MelbJlIntLaw/2019/16.pdf>.

“Tom Dannenbaum, ‘ICC Prosecutor Symposium: Against Modesty at the ICC’, OpinioJuris, 11 April 2020, available at
<http://opiniojuris.org/2020/04/11/icc-prosecutor-symposium-against-modesty-at-the-icc/>. Dannenbaum is an Assistant
professor of international law at the Fletcher School of Law and Diplomacy.
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seems to lead on to the next”.>® Legal bloggers have been equally candid. Mark Kersten
has concluded that “controversies and unnecessary failures always seemed to follow
the ICC” and that “In many ways . . . the ICC forgot that it was actually a court. .
. and, instead, saw itself as a kind of justice-y public relations pulpit.” *>' Guilfoyle
blogged in 2019 that “[f]Jrom the outside, the picture is one of dysfunction . . . The
Court is facing a legitimacy crisis.”*

Given the ICC’s symbiotic relationship with NGOs, it would be remiss not
to include a revisionist global civil society view. The much respected, Nobel Peace
Prize-nominated, Médecins sans frontieres was one of the NGOs that in 1998 initially
supported the creation of the ICC and its promise of a “more just international public
order”. Damningly, ten years later MSF made it very clear that it would have nothing
more to do with the Court: “The organisation needs to keep its distance from the ICC,
as from any other political body.”** This would seem have been echoed fifteen years
later when in 2024 even the ICC current Prosecutor Karim Khan had to admit that “[a]
round the world, many people are not buying what we are selling.”*

All of the above — and it must be noted that this study just skims the surface of
the multi-facetted, interdisciplinary criticisms of the Court — poses what should be an
obvious question. What right has this failed, dangerously disruptive, institutionally
corrupt, professionally-inept and procedurally-flawed body have to judge anyone?

S%Professor Kjersti Lohne, ‘Opinion — Civil Society Participation in International Criminal Justice’, E-International Rela-
tions, 17 October 2024, <https://www.e-ir.info/pdf/106422>, p. 1. Kjersti Lohne is professor in criminology at the Uni-
versity of Oslo, and research professor at the Peace Research Institute Oslo. She is the author of Advocates of Humanity.
SIMark Kersten, ‘A Brutally Honest Confrontation with the ICC’s Past: Thoughts on ‘The Prosecutor and the President™,
Justice in Conflict, 23 June 2016, available at <https://justiceinconflict.org/2016/06/23/a-brutally-honest-confrontation-
with-the-iccs-past-thoughts-on-the-prosecutor-and-the-president/>.

32Douglas Guilfoyle, ‘Part III — This is not fine: The International Criminal Court in Trouble’, EJIL:Talk!, 25 March 2019,
available at <https://www.ejiltalk.org/part-iii-this-is-not-fine-the-international-criminal-court-in-trouble/>.

S3Frangoise Bouchet-Saulnier, Grounds for divorce? MSF and the international criminal court, Le Centre de réflexion
sur | action et les savoirs humanitaires, Médecins sans fronticéres, 4 August 2009, available at <https://msf-crash.org/en/
conferences-debates/grounds-divorce-msf-and-international-criminal-court>.

S#Interview with ICC Chief Prosecutor Karim Khan “Should I Wait Until Everybody’s Dead?”’, Der Spiegel, 5 Novem-
ber 2024, available at <https://www.spiegel.de/international/world/interview-with-icc-chief-prosecutor-karim-khan-a-
d709e66f-7a91-49ca-9a45-637675c079fe>.
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THE ILLEGITIMACY OF THE INTERNATIONAL CRIMINAL COURT

John Laughland’

Thoughts speculative their unsure hopes relate,
But certain issue strokes must arbitrate.
William Shakespeare, Macbeth, Act 5, scene 4.

When the government of Ukraine accepted the jurisdiction of the International
Criminal Court on 9 April 20142, under Article 12 of the Rome Statute, it did so on the
basis of a Declaration® which had been made in the Verkhovna Rada on 25 February,
three days after the illegal coup which overthrew President Viktor Yanukovich. The
Rada’s Declaration was signed by Oleksandar Turchynov, who had only just become
Chairman of the Rada, Acting President of Ukraine and Prime Minister - all in one:
Turchynov did not cease to be Prime Minister until two days later, on 27 February 2014.
So it would be fair to say that the ICC Declaration was made under extremely dubious
constitutional circumstances, if not in a state of outright illegality. Certainly, no im-
peachment procedure had been followed to overthrow Yanukovich, and the Ukrainian
constitution had therefore been very grossly violated. Nonetheless Ukraine’s accep-
tance of ICC jurisdiction was itself accepted by the ICC and is invoked even today
on the ICC web site as the basis for the indictments issued in 2023 and 2024 against
Russian officials including Vladimir Putin.*

The text of the Verkhovna Rada’s 25 February 2014 Declaration is political in
the extreme. The Rada stipulated the period of time for which Ukraine would accept
the ICC’s jurisdiction, 21 November 2013 — 22 February 2014. In other words, the new
regime restricted that jurisdiction exclusively to the period in which the Yanukovich
regime was in power and refused it for itself. The Declaration even named the people
it wanted the ICC to prosecute: Yanukovich and two others. In other words, within
days of seizing power, the new regime in Ukraine tried to use the ICC to legitimise that
seizure.

It should be obvious to everyone that the Rada’s Declaration is abusive. If a
John Laughland- Lecturer in politics and history at ICES, the Catholic Institute of the Vendée in Western France.
https://www.icc-cpi.int/sites/default/files/itemsDocuments/997/declarationR ecognitionJuristiction09-04-2014.pdf
3https://www.icc-cpi.int/sites/default/files/itemsDocuments/997/declaration VerkhovnaRadaEng.pdf
4Jurisdiction in the general situation’ : https://www.icc-cpi.int/situations/ukraine
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country wants to put itself under the jurisdiction of the ICC, then decisions about whom
to prosecute should be made by the ICC Prosecutor, not by the state in question. It is
also unacceptable for a country to insist on a cut-off date for the jurisdiction, especially
in the light of the horrific events which took place after 22 February 2014 — the Odessa
massacre in May, the shooting down of MH-17 in July, the indiscriminate bombing of
Donetsk by Ukrainian forces, also in July. According to the Rada’s logic, nothing the
new regime did could be adjudicated by The Hague. So not only was the Declaration
issued by an illegal authority but also its content was clearly incompatible with the ba-
sic principles of justice. The contrast is striking with the much more general terms of
the similar Declaration made by Céte d’Ivoire on 18 April 2003.°

Ukraine made a second Declaration to the ICC the following year, on 8 Sep-
tember 2015°. This was also based on a Declaration made earlier by the Verkhovna
Rada, on 4 February 20157. This second Rada Declaration ‘accepted’ the jurisdiction
of the ICC for Russian Federation officials and ‘leaders of terrorist organisations DNR
and LNR’, i.e. the separatists in Donetsk and Lugansk regions. It is noteworthy that,
a week after this motion was voted in the Rada, on 12 February 2015, President Poro-
shenko of Ukraine signed the second Minsk agreement. This agreement, which was
later integrated into UN Security Council resolution 2202 on 17 February 2015, con-
tains no language about terrorists or aggression. On the contrary, the Minsk agreement
treats the Donbas separatists as an internal Ukrainian problem to be solved peacefully
and by negotiation. Far from denouncing the Donbas separatists as terrorists, or the
crisis as a Russian invasion, and far from asking for the arrest and indictment of people,
the Minsk agreements enjoin Ukraine to grant the Donbas autonomy and they insist
on ‘exemption from punishment, prosecution and discrimination for persons involved
in the events that have taken place in certain areas of the Donetsk and Luhansk re-
gions’.® In other words, the agreement said the very opposite of the Rada’s Declara-
tion. Ukraine was therefore clearly being duplicitous. Had it intended to respect the
Minks agreement of 11 February 2015, it would not have translated the 4 February
2015 Rada declaration into the 8 September 2015 Declaration to the ICC. One might
therefore consider that this second ICC Declaration was illegal in international law, the
UN Security Council resolution having adopted the Minsk agreement in the meantime.

There is no ambiguity in the text of this second Declaration either: Ukraine ac-
cepts the jurisdiction of the ICC only for Russian Federation officials and the Donbas
separatists, not for any other category of persons. It extends the scope of the first
Declaration. Like the first one, this second Declaration of acceptance of the ICC’s ju-
risdiction (which is not really acceptance of its jurisdiction because limited to certain
political categories of persons and not to Ukraine as a whole) is also invoked the ICC
itself on its own web site as the legal basis for its indictment of Russians.’

Shttps://www.icc-cpi.int/sites/default/files/NR/rdonlyres/74EEE201-0FED-4481-95D4-C8071087102C/279844/1C-
DEENG.pdf

Shttps://www.icc-cpi.int/sites/default/files/iccdocs/other/Ukraine Art 12-3 declaration 08092015.pdf#search=ukraine
’Available in the same document on the ICC web site: https://www.icc-cpi.int/sites/default/files/iccdocs/other/Ukraine
Art_12-3 declaration 08092015.pdf#search=ukraine

8UN Security Council Resolution 2202, 17 February 2015.

*https://www.icc-cpi.int/situations/ukraine
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Those arrest warrants were issued for Vladimir Putin and Maria Lvova-Belova
on 17 March 2023 and on 24 June 2024 for Sergei Shoigu and Valery Gerasimov'!, on
the basis of manifestly illegitimate documents. Ukraine did not become a State Party
to the ICC until 1 January 2025, the instruments of accession having been submitted
in October 2024. So Ukraine did not fully accept the jurisdiction of the ICC until after
it was sure which way the Prosecutor would go and after it had got its main prize, an
arrest warrant for Putin.

It should come as no surprise that the ICC acted on the basis of such biased doc-
uments. Bias is the opposite of justice yet the ICC and other international tribunals
unfortunately have a long record of bias. The ICC itself issued arrest warrants against
the leader of Libya, Muammar Gaddafi, in May 2011, two months into NATO’s ag-
gression against that country. The then Prosecutor then welcomed the leader of the
armed rebel militia, which NATO’s military operation was bringing to power, to The
Hague in June. This was a clear statement of political bias, especially since the true
aim of the NATO was to overthrow Gaddafi, as Presidents Obama and Sarkozy, and
Prime Minister Cameron, admitted in a New York Times article in April 2011'? and as
Alain Juppé, the French foreign minister, admitted the day after Gaddafi’s murder on
20 October 2011.13

By the same token, the ICTY, the ICC’s predecessor, had indicted the Yugoslav
president, Slobodan Milosevic, when it issued an arrest warrant against him in May
1999, also during NATO’s war against that country, thereby legitimising the claim of
human rights abuses in Kosovo which was NATO’s pretext for starting the war. On
these occasions, as over Ukraine in 2023, so-called international justice was the hand-
maiden of warfare. International tribunals are thus highly political. The ICC is, in any
case, primarily financed by European Union countries and staffed by EU nationals, so
naturally its prosecution policies are close to those of the EU and the West in general.

In view of the dubious nature of the jurisdiction the ICC enjoyed in this situation
—none over Russia, and only a disgracefully biased one in Ukraine — it is striking that
the ICC was so punctilious on jurisdictional issues when it declined to issue an indict-
ment against Russia for the crime of aggression. That surely would have been easy to
demonstrate. Yet the ICC has not pursued the Russian president for this crime, alleged-
ly because aggression can be adjudicated only when both the alleged aggressor and its
alleged victim are State parties. The failure of the ICC to do this surely suggests that
aggression, the very cornerstone of the Nuremberg and Tokyo trials (‘crimes against
peace’), and therefore of international criminal law as a whole, will paradoxically re-
main the legal dead letter it has been since the 1940s. Could it be that the ICC Prose-
cutor felt that, despite superficial appearances, aggression might be difficult to prove?
After all, there is no mention either of the alleged massacre in Bucha of late March

Yhttps://www.icc-cpi.int/news/situation-ukraine-icc-judges-issue-arrest-warrants-against-vladimir-vladimirovich-pu-
tin-and
Uhttps://www.icc-cpi.int/news/situation-ukraine-icc-judges-issue-arrest-warrants-against-sergei-kuzhugetovich-shoigu-
and

2Joint Op-Ed by President Obama, President Sarkozy and Prime Minister Cameron: ‘Libya’s Pathway to Peace,” New
York Times & other paper, 14 April 2011.

BAlain Juppé, interview on Europe 1, 21 October 2011.
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2022 in the indictment, for which Russia was blamed at the time but which many think
the Ukrainians committed.

Who lives by the sword dies by the sword. Recent developments have shown
that the legitimacy of the ICC has been dealt a severe blow as a result of the very poli-
tics in which it itself is happy to indulge. Those developments include one small matter
and one very big one. The small matter was the decision taken by Italy on 23 January
2025 to send back to Libya a man wanted by the ICC, Osama Elmasry Njeem. The
ICC protested when Italy bundled him into a military plane bound for Tripoli but was
given short shrift by the Italian Foreign Minister, Antonio Tajani. “The ICC is not the
word of God,” he said, “it is not the font of all truth.” For good measure, he added,
“Italy 1s a sovereign country and we make our own decisions.” This was quite a dis-
avowal from a minister of a Court whose Rome Statute was signed in the Italian capital
in 1998 and whose country has played a major role in international criminal justice: the
first president of the first international criminal tribunal, the ICTY, was Italian, Antonio
Cassese.

Tajani’s dismissive attitude is doubtless connected to the second, much more
important issue: Israel. On 21 November 2024, the ICC issued arrest warrants against
the Israeli Prime Minister, Benjamin Netanyahu, and his former defence minister, Yoav
Gallant. The outrage from Israel and pro-Israeli states was immediate and intense:
Netanyahu said the Court was anti-semitic. The United States immediately slapped
sanctions on the ICC prosecutor and Netanyahu was received with open arms in Wash-
ington DC in February 2025, the first foreign leader to visit President Trump since his
inauguration. Netanyahu also received a warm welcome in Congress.

However, it was not just the USA which showed disdain for the ICC warrants.
France immediately issued a statement saying that Netanyahu would be protected by
sovereign immunity if he came to France.!'* Italy followed suit, with Tajani invoking
the same arguments about immunity as France.”” Poland also said that it would not
arrest Netanyahu; Germany was ambiguous. In other words, the very countries which
had founded the ICC, and which fund it, were now saying they would ignore its injunc-
tions.

To be sure, the arrest warrants issued for Netanyahu and his former defence min-
ister were ‘balanced’ with warrants for Hamas leaders. The ICC was evidently trying
to be even-handed, unlike in Ukraine. But it was precisely this even-handedness which
enraged the Israelis and their allies. How could democratic Israel be put into the same
moral category as terrorist Hamas?

The fact that Israel was criminalised, with or without Hamas, goes to very heart
of the fundamental, structural problem with international criminal justice. A war is by
definition an attempt to achieve justice. This is how both sides in any conflict perceive
it. By contrast, to suggest that either one side or both sides are criminal is to de-legiti-
mise that side, or both sides, of the conflict. It is irrelevant whether the criminalisation

“https://www.diplomatie.gouv.fr/en/country-files/isracl-palestinian-territories/news/2024/article/isracl-internation-
al-criminal-court-27-11-24

SAmy SHAPIRO, Italy tells Israel it won’t arrest Netanyahu under ICC warrant if he visits, The Times of Israel, 15 Jan-
uary 2025
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applies to ius in bello or ad bellum. The alleged criminality even of ius in bello implies
that unjust means are being used and this, inevitably, casts doubt on the overall justice
of the war. Moreover, the criminalisation of Israel is unacceptable, from the point of
view of Israel, because Hamas is not a state organisation whereas Israel is clearly a
state. Whatever one thinks of the rights and wrong of the Israel-Palestine conflict,
there can be no doubt that Israel and Hamas are not identical identities from the point of
view of international law. The indictment of the head of the Israeli government clearly
puts into doubt the famous ‘right of Israel to exist’, a difficult notion in international
law but one which Israel and its allies regard as absolutely non-negotiable.

Everyone understands this instinctively: this is why Israelis and pro-Israelis were
so furious with the ICC. Vigorously pro-Israeli governments like that of Italy drew
their conclusions about the ICC and announced their intention to ignore it, both on the
Israeli and Libyan situations. In an unexpected twist, these same governments, at least
the European ones, have announced their intention to cobble together, with the Council
of Europe and Ukraine, a special tribunal to prosecute Russia for the crime of aggres-
sion. They are doing this on the basis that the ICC cannot prosecute Russia for this.
It is a strange argument since this strange hybrid special tribunal will have no more
jurisdiction over Russia than the ICC does, but it is one which only further sidelines
the very ICC which these same powers set up a quarter of a century ago supposedly to
enjoy universal jurisdiction over the most serious war crimes.

Legitimacy is a strange and elusive concept yet it is the basis of all political and
juridical orders. In politics, we are familiar with situations in which legitimacy evapo-
rates: it famously happened to the League of Nations which proved notably incapable
of fulfilling the grand promises on which it had been founded. It happened when the
Soviet Union collapsed. Such situations often arise when the moral and legal claims
to legitimacy are negated by brute force but the key point is that the authority of insti-
tutions whose legitimacy is failing is simply no longer respected, for whatever reason.

The ICC behaved in 2023 as if it were realistic to indict the president of the
Russian Federation. It did this because it had the political backing of its paymasters
and the indictment served a political purpose. Yet there was never any chance of the
indictment being served or implemented. Is the ICC going to send policemen into the
Kremlin and take Vladimir Putin away in handcuffs?

However, the indictments of the head of the government of Israeli was equally
unrealistic. Israel is fiercely defensive of its sovereignty — its ‘right to exist’ — and
has shown this ever since its creation in 1948, having fought numerous wars for this
cause and currently fighting yet another one. The 2024 indictment of the Benjamin
Netanyahu has no chance of ever being implemented. It was therefore mere gesture
politics, with no serious prospect of ever leading to an arrest or a trial because the ICC
has no power over Israel. The ICC is like King Canute, commanding the tide to recede.
Unfortunately for the Court, this second political decision over Israel did not have the
political backing of its paymasters, and certainly no chance of success, whence the
collapse of its legitimacy. In politics as in war, the strong do what they can while the
weak suffer what they must.
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B cBs13u ¢ He3akOHHBIMH AercTBUAMH [ [pokypopa u cy e T.H. Mexx1yHapoaHOro
yrojioBHoro cyna B Poccuiickoit ®denepanuu BO30YXKIEHBI YrOJIOBHBIE Jiefla B
OTHOUIEHUH YKa3aHHBIX JIULI.

17 Mapta 2023r. [Ipencenarens CK Poccun nopyduii HeHTpaabHOMY anmnapary
BEJIOMCTBA OpPraHU30BaTh IPOLECCYAJbHYIO MPOBEPKY B CBSI3U C HE3aKOHHOWU
BbIJ1auei MexXyHapOAHBIM YTOJOBHBIM CYJIOM OpPAEPOB Ha apecT rpaxaan PO®. Kak
COO0IIANIOCH, B pamMKax nmpoBepku CraeAcTBEHHBIN KoOMUTET Poccuu 0JKeH yCTaHOBUTD
KOHKPETHBIX JIMI U3 uucaa cyaeil MYC, KoTopele NMPUHUMAIHM BBIIIEYKa3aHHBIE
3aBEJIOMO HE3AKOHHBIC PELICHUS.

VYxe 20 mapra 2023 roxa, yepe3 Tpu AHs TOCie OOBSBICHUS MPOKYPOPOM U
npe3uaenToM MYC o Beliaue opaepa Ha apect [Ipe3unenta Poccuiickoit @enepanmn
CnenctBenHblii komMuteT Poccum oOBSBHI O BO30YXKIEHWM YTOJIOBHOTO Jelia B
oTHolIeHnH npokypopa MY C u Tpéx cyael, KOTopble MOANUCAIINA OPAEP.

B coobmennn CK P® roBopuiiock, 4To JaHHBIC ACHCTBHS HOCAT 3aBEIOMO He-
3aKOHHBIM XapaKTep, TaK KAK OCHOBAHWUM ISl IPUBJICYEHUS K YTOJIOBHOU OTBETCTBEH-
HOCTH HE UMEETCH.

B coobmennun CK P® taxxke orMmeuanoch, uto B coorBeTcTBHN ¢ KOHBEHIINEN
O MPENOTBPALLCHUM M HAKA3aHUM I[PECTYIUIEHUHA MPOTHUB JIUL, IOJb3YIOIIUXCS
MeXIyHapoaHOM 3amuToN OT 14.12.1973, rnaBsl rocy1apCcTB MOJIb3YOTCS A0COMIOTHRIM
VMMYHUTETOM OT IOPUCAUKIIMY UHOCTPAHHBIX T'OCYIAPCTB.
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Crnenyer OTMETUTh, 9TO TPAaBOBBIMU OCHOBAHHSIMU IS BO30Y KICHUS yTOJIOBHOTO
JleJla CTajJo0 KaK POCCUHCKOE 3aKOHOJATENIbCTBO, TAK M HOPMbI MEXKAYHAPOIHOTO
nmpaBa. Tak, YTOJIOBHBIN KoAeKC Poccum coOmepKuT 1Lenyro IIaBy MOJ Ha3BAHUEM
«IIpectymienuss npotuB mpaBocyausi». B neiictBusx mnpokypopa MYC umerorcs
MPU3HAKU JIETHUH, IPEAYCMOTPEHHBIX cTaThaMu 299 u 360:

Cmamos 299 (uacmo 3): Ilpusnieuenue 3a6e00M0 HEBUHOBHO20 K V2OL08HOU
0MEEemCcmeeHHOCMU, COEOUHEHHOE C 0DBUHEHUEM TUYA 8 COBEPULEHUU MANCKO2O UMY
0Cc000 MAAHCKO20 NpecmynjieHusi 1ubo nogiexKuiee npuduHeHue KpynHoz2o ywepoa uuu
UHble MANCKUE NOCIe0CMBUSL, - HAKA3bI8AEeMCs TUULeHUeM c80000bl HA CPOK Om NAMu
00 Oecsmu jiem.

Cmamos 360 (uacmv 2): Hanadenue Ha npeocmasumens UHOCMPAHHO20
2ocyoapcmea  unu  COMpPYOHUKA MeHCOYHAPOOHOU Op2AHU3AYUU, NONb3VIOUe20Cs.
MENHCOYHAPOOHOU 3aWUmoll, a pAasHo HA CIYHCeOHble UNU JHCUNble NOMeujeHUs
U0 MpAHCNOpmMHblE CPeOCmea Uy, NONLIVIOWUXCA MEHCOYHAPOOHOU 3auumou

cogepuienHoe 8 yensax NpPOoBOKAYUU BOUHBL UMU OCAONCHEHUS MeHCOYHAPOOHbIX
OMHOWEHULL, - HAKA3bIBAEMCA TUUEHUEM C80000bl HA CPOK OM NAMU 00 Oecsmu Jiem.

[Ipectynnenusanpokypopaucyaeit MY CumeeT 1B€ CTOPOHBI: YK€ COBEPILICHHY IO
4acTh U noaArotToBuTeabHy10. Ho u 3aeck no3unust CK ToyHa: XOTS yroJOBHOE 3aKOHO-
narenbcTBO Poccum He mpeycMaTpuBaeT YrojlOBHYIO OTBETCTBEHHOCTD 34 MPUTOTOB-
JICHUE JTI000T0 MPECTYIJICHUS, TaKasi OTBETCTBEHHOCTh MPEIyCMATPUBAETCS B ClIydae
TSHKKOTO U 0c000 TspKKoro npectymieHus (ctaths 30, yacth 2 YK P®). Vkazanusie
MPECTYIUIEHUSI OTHOCSATCS UMEHHO K JIAHHOW KaTErOpUH.

Ot10 HanuroHalbHOE npaBo Poccuu. Ho y nelictBuit CreicTBEHHOTO KOMHUTETA
€CTh M MEXIYHapOJAHO-NPaBoBasi OCHOBA. JTO — KOHBEHIMS O NMpeAOTBpAIlCHUU U
HAKa3aHUM NPECTYIUICHUM IMPOTUB JIML, MOJB3YIOIIUXCS MEXKIYHAPOIHOU 3aIUTOU
1973 ropa. I'maBa rocynapctBa, coriacHo cratbe 1 nanHoit KonBeniuu, noamnagaer
MO/ OTIPEJIETICHUE «INIA, TOJIb3YIOIIETOCS MEKIYHAPOAHOM 3alUTOIN.

Cpoxu Hakazanust npokypopy MYC u cyabsm u 1o crathe 299, u no crarbe 360
— ot 5 1o 10 et numenus cBo6oab1. Poccuiickoe 3akoHOAaTEILCTBO O0Jiee TYMaHHO,
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YeM «IIpaBo» MeXIAyHapOJHOIO yroJIOBHOIO CyJa, TZI€ CyJIbH MOTYy HA3HA4MTh ...
11000i1 cpok uieHust cBo0oabl! OHM TaM He CBSI3aHbl HUKAKMMH TOYHBIMHA CPOKaMu!

Ilpecmynnuxku ¢ MaHmusax He CKpbleAlOmM C60€20 NPecmynieHuUs
U ROCMABUIU NOO OPOEPOM HA apecm C80U NOONUCU

[Ipesunenr MYC II. Xodmanbckuii opaep Ha apect llpesugenta PD ne
MOANMUCHIBAN, HO OH SBJSIETCA COYYACTHUKOM MPECTYIUICHHS, COBEPLICHHOTO
IIPOKYPOPOM H Cy IbSIMH IIAIATHI IPEABAPUTEIBLHOT O IPOU3BOACTBA. CBOMM 3asBJICHUEM
0 BbL1ade opaepa, X0(hMaHbCKUI HaMEPEBAJICS CO3/1aTh BIIEYATIEHUE TOIO, UTO OPAEP
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Ha apecT BbIJIaH HE TpeMs CyIbsiMu, a BceM Cyaom u, Takum o6pa3om, mpuaaTh STOMY
pelieHre BUIUMOCTh JIETUTUMHOCTH. Clie1yeT TakKe€ OTMETUTh, YUTO HA3HAYEHUE KOH-
KPETHOTO COCTaBa IaJIaThl- IIPOLECC 3aKPBITBIM U HENPO3PAYHbIM ISl KOHTPOJs. B
[Ipaktnke MYC Ha3zHaueHHe TPOU3BOJIUT MPE3UJCHT U Npe3uauym Myc B cocTaBe
TOTO k€ X0(MaHBCKOTO M JBYX ero 3aMoB. Takum obOpm3om, I1.Xodmanbckuit He
TOJIBKO COYYaCTHUK HO U OPTaHU3aTOP 3TOTO NPECTYIICHHUS.

Kcraru, 3asBnenne XopMaHbCKOTO COAEPKUT BEChMa IIEHHBIE JOKa3aTeIhCTBA
€ro MpecTymHoro ymseicia. Tak, cooOmmB o Bblgayde opzepa, mnpesugeHtT MYC
3asIBUJI, UTO OPJEP SBISIETCS KOHPUICHIIMAIBHBIM SIKOOBI, JIJIs1 00€CTICUeHUSI 3aIUThI
CBUJIETEJIEH W MOTEPIEBIIMX. DTO SIBHAS JIOXKb. [[e10 B TOM, YTO HUKAKWE opaepa
MYVYC Ha apecT He conepKaT KaKux-Tu00 CBEJIECHUMN, KOTOPhIE Obl MOTJIM IOCTAaBHUTh
I0J1 yTPO3y Ybl0 JTU00 0€30MacHOCTh. B 3TOM Jlerko yOeIuThCs, 03HAKOMHUBIITHCH C YXKE
n3naHHbiMu opaepamu MVYC. Pacuer nenaercs MCKIIOUMTENBHO HA MpONAraHaucT-
ckuii apdext B CMU, co3naBas BneuamieHrue 00 ONAaCHOCTH MOA03PEBAEMOr0, «OT KO-
TOPOTO HAJI0 OXPAHSITH CBUAETENEH». Jlaxke eciu Obl B Opjiepe Ha apecT YIIOMUHAIKCH
peanbHbIe UMEHA (XOTS ATOTO HUKOT/IAa HE JIeTIAeTCsl), HUUTO HE Mellaio Obl Cyy 3ame-
HUTH WX Ha TiceBIOHUMBL. OHako npe3uaeHT MY C myOiaudHo JHKET JIJ1s TOTO, YTOOBI
000CHOBATh MPECTYIJICHUE, COBEPIIIAEMOE UM U €T0 MOIPYYHBIMHU.

Cnegyer oOpaTUTh BHHUMaHUE M €HI€ HA OJHOTO CYAbIO, KOTOPBIM CTanl
COYYaCTHUKOM elI€ OJJHOTO MPECTYMHOTo AeicTBus. Peub uAET 0 mombITKax HaKa3aTh
npyxectBeHHoe Poccum rocymapcTtBo 3a HeapecT mpesujieHta P®. Hanomuuwm,
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4YTO Tajara JOCYJeOHOro MpPOM3BOJCTBA, KOTOpas paccMaTpPUBAET CHUTYyalUIO Ha
VYkpaune, npuzHasia MOHIOIMIO «HAapyLIMTENEM» PHMCKOro craryra u HalpaBHIIO
cootBeTcTBYyIOMIEe yBeaomiieHue B Coet bezonacnoctn OOH. Kpome yxe Ha3BaHHBIX
BBIIIIE JIMI, B ’TOM PELIECHUU MPUHAJ Yy4acTHE M HOBBIM CyJlibs, a UMEHHO — X. O€H
Maxdynx u3 Tynuca. JlaHHBII Cy1bsl HE IPUHUMAJ YYaCTHE B U3JJaHUU OpEpa Ha apecT
npe3uneHTa Poccum, HO PUHSI y4acTHE B MOIBITKE 0KA3aTh JaBJIEHHE HA MOHTOJINIO
apecToBaTh TIJIaBy POCCHMCKOIO TOCyHapCTBa, a 3aTeM - Haka3aTb MOHTOJIWIO 3a
OTKa3 IIPOU3BECTH apecT. BO3HUKAET BONPOC: MOYEMY HE NPEANPUHUMAETC HUKAKUX
JICVCTBHI B OTHOIIIEHWH AAHHOTO Jula? OCHOBaHUS I pACCMOTPEHUS 3TOTO BOPOca
UMEIOTCS, TI0 KpanHen mepe, 1o ctatbsam 284.2 n 284.3 YK P®. [IpumMenss npuHIun
pPaBEHCTBA MEpe] 3aKOHOM, OOpaTUTh BHUMAHHUE CIIEIYET HAa BCEX YJICHOB IUIATHI
IIpeABapUTEIBLHOrO pon3BoacTBa MY C, coBepmIarOmnX NPOTUBONPABHBIE JEHCTBUS
npotuB Poccun u e€ rpaxaaH, BKiIro4as cyapto 0eH Maxdynxa.

sheskoskoskoskokok
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NPUJIOKEHUA
OPUIINAJBHBIE COOBIHIEHUSA
KomnereHTHBIX OpranoB Biaactu P® kacate/ibHO NPeCTYNHBIX AeHCTBUM
AOJIKHOCTHBIX JIMI MeKAYHAPOAHOIr0 YIOJIOBHOIO CyAa

CnencTBEHHBIM KOMUTETOM POoccuu 3a04HO NIpeAbsBICHbBI 0OBUHEHHS IPOKYPOPY U
cyabe MexayHapoIHOro yrojIOBHOTO Cya

CrnenctBeHHBIM KOMUTETOM Poccun npomomkaeTcs pacciaeoBaHUE YTOJIOBHOTO
7iea B OTHOILLIEHUH IPOKypopa MexxayHapoaHoro yrojaoBHoro cyna Xan Kapum Acan
Axmap (Khan Karim Asad Ahmad), cyneit MexxaynaponHoro yroaoBHoro cyaa Tomo-
ko Akand (Tomoko Akane), Pozapuo CanbBarope Aiitansl (Rosario Salvatore Aitala)
u Cepxno Xepapao Yranbne ['oguneca (Sergio Gerardo Ugalde Godinez).

[To mannubiM cnenctBust, 22.02.2023 npokypop MexayHapoIHOTO YrojJOBHO-
ro cyna Xan Kapum Acan Axman (Khan Karim Asad Ahmad) B pamMkax yrojioBHOTO
paccienoBaHus HampaBWJl XojaTaicTBo B llanary mpenBapuUTebHOTO MPOU3BOACTBA
IT MexayHapoIHOTO YroJIOBHOTO CyZa IS MIOJyYEHUs OpAepa Ha apect rpaxaas Poc-
curickon Penepannu.

Ha ocHoBaHuM JaHHOTO XOJaTaiCcTBa BhIICHA3BAHHBIE CYIAbH MEXIyHapOaHO-
r'0 YTOJIOBHOTO CyJla BRIHECTTH HEe3aKOHHBIE perieHust 00 apecte [Ipesunenta Poccwuii-
ckon @denepauun n YrnoinsomoueHHoro npu IIpesunaenre Poccuiickorn @enepannu mno
mpaBaM peOeHKa.

Kak panee orMeuanoch, yrojioBHOE MpECiIeJOBAHUE HOCHUT 3aBEIOMO HE3aKOH-
HBIW XapaKTep, TaK KaK OCHOBAHWM [JIsl IPUBJICYEHHUS K YTOJIOBHOW OTBETCTBEHHOCTH
He uMmeercs. B coorsercTBun ¢ KoHBeHIIMEN 0 IPENOTBPALIEHUH U HAKA3aHUH [IPECTY-
IJIEHUW TPOTHUB JIULI, TTOJIB3YOUIUXCSI MEXKAYHApOoaHOU 3amuToi ot 14.12.1973, rnaBel
rOCyJIapCTB MOJIb3YIOTCS A0COMIOTHBIM UMMYHUTETOM OT FOPUCIUKIIMYA UHOCTPAHHBIX
roOCyAapCTB.

B nacTosiee Bpems ciieficTBUEM COOpaHbl JOCTATOUHBIE IOKA3aTeIhCTBA Ha OC-
HOBaHUU KOTOPBIX BHIHECEHBI TOCTAHOBJICHHS O 3a0YHOM MPEIbSIBICHUN OOBUHECHHUS
poKypopy MexyHapoaHoro yroioBHoro cyna Xany Kapumy Acagy Axmany (Khan
Karim Asad Ahmad) u cynpe MexxaynaponHnoro yrogoBHoro cyaa Pozapuo CanbBaro-
pe Aitrane (Rosario Salvatore Aitala).

JleficTBUS IPOKypOpa CIEACTBUEM KBAIM(PHUIIMPOBAHBI MO MPU3HAKAM MPECTY-
TJICHUH, TPEAYCMOTPEHHBIX 4. 2 ¢T. 299, 4. 1 cT. 30, u. 2 c1. 360 YK P® (npusneuenue
3aB€JOMO HEBUHOBHOTO K YTOJOBHON OTBETCTBEHHOCTH, COEIMHEHHOE C HE3aKOHHBIM
OOBHHEHHEM JIMIIA B COBEPIICHUH 0CO00 TSKKOTO MPECTYIUICHUS, a TAK)KE MPUTOTOB-
JIEHUE K HaIlaJICHUIO Ha MPEJICTABUTENSI MHOCTPAHHOTO TOCYapPCTBA, MOIb3YIOIIETr0Cs
MEKTyHAPOHOM 3aIUTOM, C UEIbI0 OCIOKHEHUS MEXITYHAPOIHBIX OTHOILICHHI).

JlevicTBUs cyiby KBaTU(UIIMPOBAHBI 110 MPU3HAKKU MPECTYIUICHUH, TPETyCMO-
TpeHHbIX 4. 2 ¢T. 301, 4. 1 cT. 30, 4. 2 c1. 360 YK P® (3aBegoMo HE3aKOHHOE 3aKITFOUE-
HUE TIOJI CTPaxy, a TaKKe MPUTOTOBJICHHUE K HalaJCHUIO HA MPEICTABUTENS] HHOCTPaH-
HOT'O TOCYJIapCTBa, MOJIB3YIOLIErOCs MEXYHAPOIHOM 3alUTOM, C LEJIbIO OCI0KHEHUS
MEKTyHAPOJIHBIX OTHOUIECHHU).
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Kpowme 3T0ro, 00BHHsIeMble Ha OCHOBAaHUM NIOCTAHOBJICHHS ClIe0OBaTENsl O0OBSIB-
JIEHBI B PO3bICK. PaccienoBanue yrooBHOro J1ea, B TOM YHCJIE B OTHOIIEHUH IPYTUX
BBIIICYOMSIHYTBIX (PUTYPaHTOB, TPOJOJIKAETCS.

21 Maa 2023 15:30

Ob OBBABJ/IEHUH MB/] Poccuu B PO3bICK ITPOKYPOPA MYC K.XAHA

Ob OBBABJIEHHUH MB/] Poccuu B PO3BICK BBIBIIIEI O
IIPE3H/IEHTAXO®PMAHCKH U HEKOTOPBIX EI'O IIOAEJIBHUKOB

23 centsa6ps 20203 roma MBJI Poccuu 00BsSBHIIO B PO3BICK TpeiceaaTes
Mexaynapoanoro yrojgoBHoro cyaa (MY C) Ilerpa Xodmanckoro, ero 3amoB Kapmen
No6anbec Kappancy u cyapto beprpama [lImutra
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HUHTEPBbIO
MHUHUCTPA UTHOCTPAHHBIX JAEJ
PECHHYBJIMKU BYPYH/IU 23EKNIJIAA HUBUT'UPA
«KAZAHCKOMY KYPHAJIY MEXIYHAPOJHOI'O ITPABA
U MEXKJIYHAPOJJHBIX OTHOIIEHU»

Munucmp unocmpannuix oen Pecnyonuxu bypynou Izexkusne Hubuzupa
u I'nagnwtii peoakmop «Kazanckozo scypnana mexcoynapoonozo npaea
U MeHCOYHAPOoOHbIX omHouweHuily npog. A.b.Mezsaee npeocmaesnaiom

6bINYCK JHCYPHANA, NOCEAUEHHBLIL RAMANU NEPBO20 NPEMbEP-MUHUCMPA

Jlemoxpamuueckoui Pecnyonuxku Koneo Ilampuca JIymymoot

- A.b.Me3sieB, rnaBHbIil penakTop «KazaHCKOro XypHana MeEXIYHApOJIHOTO
nmpaBa U MEXIYHAPOJHBIX OTHOIICHUI»: Kakogvl ObLiU OCHOBHblE CO0OPANCEHUs.
IIpasumenvcmea Pecnybnuku bBypynou, xkoeda oHO pewiuno cmams YYACMHUKOM
Pumckoco Cmamyma Meosicoynapoornoeo yeonognozo cyoa (MYC)?

- I3exkmwdabp Hwuburupa, MuHuCTp HHOCTpaHHBIX J1en PecrnyOnuku
bypyunu: Pecnyonuxa bBypynou pewuna cmams yyacmuuyet Pumckoco Cmamyma
Mesicoynapoonozo yeonosnozo cyda, nomomy, umo gepuna: smom Cyo nomoodicem
VKpenums MelCOyYHapoOHYI0 cucmemy npasocyousi, NOMONCem HAUmu eoOuHcmeo u
Haxkazams mex, Kmo 6UHOBEH 8 COBEPULCHUU NPECMYNIeHUU NPOMUB Yel08eUHOCHIU.
3awuma npas uenogexa A61emMcs OOHUM U3 NPUOPUMEMO8 npasumenbcmea bypynou,
u moul nonazanu, ymo MYC nomoocem ocywecmenenuro npagocyous. Imo u nobyouno
npagumenvcmeo bypynou noonucame Pumcxui Cmamym MYC.'

! PeciyOnka Bypynaum npuHumana ydacte B Pumckoit Jlumnomarnueckoit koHdepenumu 1998 roma, omHako
BO37eprkanack oT noanucanus CraTyTta Bo BpeMs ero npuHsatus B urose 1998 rona. Tem He Menee, BypyHnnu noanucana
Pumcknii Craryt 13 saBaps 1999 roza, a parnduunpoaia ero msiThio rogamu no3anee — B centsiope 2004 roga. (Ipum.

pex.)
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- KIKMIIuMO: Kakogbl Obliu OCHOBHble NPUUUHBL, KOMOpble Hpuseu
IIpasumenvcmeo Pecnybnruku Bypynou k pewenuto o evixooe uz Cmamyma MY C?

- D3exmdnb Huburupa: Ilpasumenvcmeo Pecnybnuku bypynou cuumarno,
umo MedxcOyHapoOHblll Y2ON08HbIU CYO NOMOIICEM OMNPABICHUID MENCOVHAPOOHO2O
npasocyousi Ha yHusepcaibHom yposHe. Ho co epemenem, oOHaKo, Ham cmano scCHo,
ymo npagocyoue ue sensemcsa yeivto MYC. Omom cyo cman Oeiicmeosamv u3-
oupamenvro. HMnocoa mam xascemcs, umo MYC 6vin cozdan 0ns moeo, umooOwl
CYyOUmsv UCKIIOYUMENbHO ADPUKAHCKUX AUdepos. Bvl xomume ckazams, ymo moiabko
agpukanckue audepuvl cogepuiarom npecmynienusi? Mol 6ce npeKpacHo 3naem, umo
udepvl Opyeux KOHMUHEHMO8 cosepuiaiom 6ce Oonbuie U OObule NpecmynieHull.
Ilouemy ne npecnedyromes smu audepvi? Bom nouemy muvl 6onvue He sepum 6 mo,
ymo MY C cnocoben obecneuums mexncoyHapooHoe npasocyoue. Mvi He modicem Oblmb
VUACMHUKAMU OP2AHU3AYUL, KOMOPASL He MOJCem COelanmb mo, Ymo 0m Hee 0HCUOAIon.

-KOKMIIuMO: [Ilpesxcoe uem 3adams credyrowutl 6onpoc, s xomei Obl
nozopasums Pecnyonuxy Bypynou c ycnewnvim 6vixooom uz Cmamyma MYC.
Heckonvko cmpan noimanuce smo coenams, 6 mom uyucie FOdcno-Agpukanckas
Pecnybnuxa u I'ambus, no um smo ue yoanoce. Tonvko sawa cmpana — eOUHCMBEEH-
HAsl CMpana 6 Mupe, KoMy y0aiochb 8blUMU U3 IMO20 MeHCOYHAPOOH020 002080pa. Ho
Ymo CAy4ULOChL nocie eauieco evixooa? Bonpexu ceoemy coocmeennomy Cmamymy,
Meodicoynapoonwlil y2ono6ublil Cyo 8Cé dice Haual pacciedo8anue cumyayuu 8 bypynou.
Kak 6vl oyenusaeme makoe noseoernue MY C?

- I3exkudqb Huburupa: Moi npunsnu pewenue o gvixooe, 0Ho 8CMYNUNLO 8 CUTLY,
U Mbl OONlee HUKAK He CBA3aHbl C NPABOBbIM PEHCUMOM, YCMAHOBIeHHbIM Pumckum
cmamymom. Eciu MYC cywecmeyem 0ns mozo, umobwsl ocyujecmeaisimes npasocyoue,
OH 00J1)1CeH Cle008amb NPAsUIaM Omnpasierus npasocyous. Eciu y nux ecmov kaxue-
mo opyeue NiaHbl, 03MONCHO, Mbl y3Haem 06 smom. Ho na oamnwiti momenm scho,
YMmo Mbl He A6eMcs yuacmuukamu Pumckoeo cmamyma, u mvi He cobupaemcs myoa
8036PAUAMBCAL.

-KAKMIIuMO: [louemy cumyayus 6 BypyHou Oblia uHMepHayuoHaAIUIUPOBaHa?
Ilouemy emympennue oOena eocyoapcmea, makxue, Kak uzoupameivbHulli npoyecc,
CMAHOBAMC NPEOMEMOM MeNCOYHAPOOHOU «o3abouennocmuy? Ilouemy 6vibopwvi 6
bypynou obcysicoaromest na mesicoyHapooHom yposHe, 8 mo 8pems Kak opyaue 8bloopbvl
He obcyscoaromea? Umo oice peanvno cmoum 3a 3MOU UHMEPHAYUOHATUAYUEL
OVpyHOUliCKOU cumyayuu?

- I3exmdab Huburupa: bonvuwoe cnacubo 3a smom eonpoc! Omo ouens
saoichwviil sonpoc! ... Koeoa ¢ 2005 200y napmuss CNDD-FDD’? npuwina x enracmu,
Mbl  OOHAPYICUNU, UMO Npedvlidyujee NpPasUMeNbCmeo 3aKIIOUYUIO ONpeoeéHHble
002060PEHHOCIU C HEKOMOPBIMU 20CYOAPCMBAMU, KOMOPLIM celliac mpyoHo NPU3HAMb
HOBYI0 NONUMUKY Haulel CMpausl. dmu 20cyoapcmea NnooyMuléaiom O MOM, UYmOo
X0pouio 6bL10 Obl BePHYMb CIAPDLLL PEXNCUM, HO HApoO Bypynou coenan 8b160p 6 Nob3y
HosouU enacmu. bypyHoutiysl cogopam. «Omo npasumenbcmeo, Komopoe Mol XOmuM,
NOMOMY 4MO OHO NPOBOOUM NOIUMUKY eOUHCMBA, 00beOUHAIWYI0 6Ce IMHUYECKUE

2National Council for the Defense of Democracy — Forces for the Defense of Democracy — riiaBHast moauTHIeCKast
naptus Pecrryommku bBypysamu (ITpuwm. pen.)
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2pynnul - Xymy, mea u mymcu. Imo mo, 4mo HYHCHO HAM Ce200HL).

llo3z60onbme coename HebOTLULOU UCMOPUYECKUL IKCKYPC. Bo 8pems kononusayuu
Hawiel cmpamsl, 6enbeutiybl NPOSOOULU NOTUMUKY HO NPUHYUNY «PA30EAL U BLACTEYU).
Onu nauanu pazoensams OypyHOUliYe8 no IMHUYECKOMY NPUSHAKY U «NPUKPENTISIUY UX
K mou unu unot oeamenvhocmu. OOHOU IMHUYECKOU epynne OHU 20BOPUIU, YMO OHU
NPU36aHbL YNPABIAMb, a OPY20l 2PYNne — Ymo OHU NPU3BAHBL CIYHCUMb YRPABTAIOUWUM.
llocne obpemenus nesagucumocmu Mbl cmaiu obpemams c80U YelogeyecKue npasd.
Mbwi 6ce poorcoenvt pagnvimu, 001a0aem pasHbLIMU NPABAMU, MONCHCHO CKA3AMb, UMO
Mbl 6ce podicoeHbl ceteris paribus... Ilonumuka Hogoeo npagumenscmea 3axKaroyaen-
CA 8 NUKBUOAYUU IMUX NOCTe0CMBULl KOIOHUANUIMA. me, KMo Obllu UCKIIOYEHbl U3
B03MONCHOCIU CYHCUMb 8 APMUU — NPUHUMAIOMCS HA B0EHHYIO CYHCcOY, me, KMo Obll
UCKIIOYEH U3 B03MONCHOCHEU NPUHUMAMb Y4acmue 8 YNpasileHuu — 6KII04amcs 6
cucmemy ynpasienus. Ima NoAUmuKa Haxooum noOO0epH#CKy V HACeLeHUs CMpaHbl.
Hmenno nosmomy u npoeanuiacs NONbIMKA 20Cy0apCmeeHH020 nepeeopoma 6 Hauleu
cmpane 6 2015 200y. Umenno no npuuune moeo, 4mo nymyucmsl HAMOAKHYIUCL HA
€0UHCMBO Haule20 Hapooa OKA3ams 8pazy CONpomusieHue.
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INTERVIEW
OF MINISTER OF FOREIGN AFFAIRS
OF THE REPUBLIC OF BURUNDI EZECHIEL NIBIGIRA
KAZAN JOURNAL OF INTERNATIONAL LAW
AND INTERNATIONAL RELATIONS

Minister of Foreign Affairs of the Republic of Burundi Ezekiel Nibigira
and Editor-in-Chief of the Kazan Journal of International Law and International
Relations prof. A.B. Mezyaev present the issue of the magazine dedicated
to the memory of the first Prime Minister of the Democratic Republic
of the Congo Patrice Lumumba

- Alexander Mezyaev, Editor-In-Chief of KJILIR: What was the main consider-
ations of the Government of the Republic of Burundi when it has decided to be the part
of the Rome Statute of the International Criminal Court?

- Ezechiel Nibigira, Minister of Foreign Affairs of the Republic of Burundi:
Thank you very much! Burundi decided to be part and parcel of the Rome Statute be-
cause our country was convinced that the Court would help to strengthen justice, help
to fight impunity and to punish those who commit crimes against humanity. Protection
of human rights - is one of the top priorities in Burundi. And Burundi thought that the
ICC will help the people who are seeking justice, to get justice. That is what Burundi
was longing for and that is what pushed Burundi to sign to Rome Statute.

- KJIL&IR: What are the main reasons for the Government of the Republic of
Burundi for the withdrawal from Rome Statute?

- Ezechiel Nibigira: Republic of Burundi thought that ICC will rend justice to
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the whole world. But with time we have come to realize that they are rendering selective

justice, prosecuting only some people. Sometimes we have thought that ICC has been
put into place to judge only African leaders. Do you want to tell me that today African
leaders are the only ones who commit crimes? In fact we can hear that some leaders
from continents other than Africa are committing more and more crimes... Why these
crimes are not investigated? ... That'’s why Burundi no longer believes that the ICC is
rendering justice to those who need justice. So we cannot continue to be a member of
an organization that cannot render what we expected from it.

- Before I ask my next question, I would like to congratulate the Republic of Bu-
rundi with the successful withdrawal from the ICC Statute. Several countries tried to
do that, including Republic of South Africa and The Gambia, but they were not success-
ful in that. Only your country effectively withdrawn from this international treaty. The
reasons for such a withdrawal is very serious, so congratulations! But what happened
after your withdrawal? Contrary to its own Statute, the ICC still started the investiga-
tion of the situation in Burundi! How you evaluate this behavior?

- Ezechiel Nibigira: Republic of Burundi has already withdrawn from the ICC.
We are no longer member-state of this treaty. This is the fact. Whatever is being done, it
is for other purposes. If the ICC is here to render justice, they need to follow the rules of
rendering justice. Burundi is no longer member of the ICC Statute. If there is any other
agenda they have, maybe we will know it. But at this time it s clear: we have withdrawn
from the Rome Statute and we will not go back there.

- KJIL&IR: Now let me ask you about the issue of the accuracy of the reflection
of the situation in Burundi in the United Nation organs. For example, some time ago
the UN Secretary-General presented his report on the situation in your country. This
report contains very dubious conclusions and it was rightly received a strong criticism
from Russia. Could you please comment on this and other reports that trying to present
the current situation in the Republic of Burundi?

- Ezechiel Nibigira: Let me stress: there is accuracy in these reports. Absolutely
no accuracy. These reports proved themselves that they are biased. These are fake re-
ports. How can you make a report of a given a country by those have never been in this
country? How can you tell me that such reports could be genuine? Why they are using
information from social media? Twitter, Whatsapp, Facebook — these are the sources
they are using in those reports. By the way [ wish to call upon those people who have
the responsibility to compile such a reports: they need to challenge their methodology.
If you assigned to make any report on a situation, there is a methodology that has to be
followed. But this is not the case with the reports we are discussing.

Let me emphasize the objective of this reports. Since 2015 there are some coun-
tries that wanted a regime change in Burundi. But these attempts fail because Burundi-
an people stood firm and protect their leaders. We know that they will never put down
their guns until they get the regime change. But let me tell you the truth. Burundian
people are always kin. They will never accept unconstitutional regime change. We have
democratic ways of getting our leaders. There is no any other way we will accept it in
Burundi.
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There are people who still think of using the manoeuvres, using the idea of a
coup d’etat for the regime change. We are telling them that there are has been a revo-
lution of time. Let me remind you that in 1962 the hero of the independence was elected
as a head of state, he was immediately killed. In 1993 the hero of democracy was elect-
ed as a head of state and he was killed three months later. This is what they wanted to
do again for our current head of state President Pierre Nkurunziza.> There will be new
democratic elections in Burundi in May and there is no other ways for the changing of
the government.

- KJIL&IR: Why the situation in Burundi was internationalized as such a way?
Why the internal affairs like elections become the matter of the so-called “interna-
tional concern”? Why the elections discussed on the international level especially in
Burundi while other elections not “internationalized”? So what is behind of this inter-
nationalization of the Burundian elections and the situation in general?

- Ezechiel Nibigira: Thank you very much ! This is very important question!

When CNDD-FDD* took power in 2005 we found that the predecessor govern-
ments had a some contracts with some countries, for which it was not easy to swallow
our new program of the unity in Burundi. These certain foreign countries started to
think that it would be good to bring back the former system, but Burundian people want
a current system. Then Burundian people said «This is a government we want, this is
the system that unites Burundi. This is the system that puts together all ethnic groups -
Hutus, Twa and Tutsies. Thats what we need today».

Let me tell you the historical background of our country. During the Belgian
colonization of our country the policy was “divide and rule”. The colonizers started to
separate Burundian people, telling them “you’re Hutu, you're Tutsi, you've Twa”. And
they started to assign every ethnic group with a certain work. To one ethnic group they
assigned being leaders, to another group — being servants to the leaders... This policy
was intended to separate Burundians and facilitate their ruling. But after we became
independent, everybody in Burundi started to understand their rights. We are born
equal, we are born with the same rights, we are born ceteris paribus. Those people who
were excluded from the army, after 2005 were integrated in the army. Those people
who were excluded from the leadership, were integrated into leadership. This policy
is supported by Burundian people. That's why those who instigated the coup d’etat in
2015 they failed because they faced all those ethnic groups united to defeat the enemy.

-KJIL&IR: Your Excellency, you are with the official visit in Russia now. It was
great to hear how during the meeting with Minister S.Lavrov you called Russian-Bu-
rundian relations as not just a good one, but as brotherhood relations. What are the
main fields of the cooperation between the Republic Burundi and Russian Federation?
And probably you could name any examples of the successful fills of our cooperation
and probably the main goals for the cooperation in the future?

- Ezechiel Nibigira: / am very glad to be in Russia today. I am glad because
Russia has not been only a friend during our good times, but also during hard times.

3 Some short time after the interview (on 8 June 2020) President Nkurunziza has suddenly died at age 55. (Editor s Note)
4National Council for the Defense of Democracy — Forces for the Defense of Democracy — main political party of Burundi
(Editorial note).
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Up to today Russia is always with Burundi. We all so much respect to Russia because
a friend in need is a friend indeed. We are thankful to Russia.

We have so many things that unite us economically, politically, socially and so
on. Burundi and Russia cooperate on a varied number of fields including the energy
sector. For example enterprise Tllinno is already working. I can mention the agricul-
ture, capacity building, education and culture. Every year we receive around forty
scholarships from Russia for the Burundian students and in the future we will get more.
We successfully cooperate also in the field of transport and mining. Tanganyika Gold
Burundi is also active in the mining sector. We have already signed Memorandum of
Understanding that allows us to strengthen our relationship in other fields, namely
culture, education and military cooperation. Burundi and Russian Federation have
a lot of things that unite us and we expect to have more in the near future. Thank you
very much.
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SAKIIIOYEHUE MEXIAYHAPOIHO-ITPABOBOI'O COBETA ITP1 MU]J] POCCHUN
«BOITPOCBI ITIPABOMEPHOCTU AEATEJIBHOCTU MEXIYHAPOJHOI'O YI'OJIOBHOI'O CYIA»

IIpaBoBas npupona MYC

MexnyHapoHbli yronoBubli cyx (MYC) co3nan Ha OCHOBE MEKAyHapOIHOTO IOroBopa - PuMckoro cratyra

(PC) ot 17 urons 1998 rona[1]. ITo coctosiauro Ha 1 anpens 2024 rona croponamu PC sensitorest 124 rocynapcrsa.
HecMoTps Ha KaxyUIuiicss BHYIIUTEIbHBIM YUCJICHHBIN COCTaB YYACTHUKOB[2], TaHHBIN JOrOBOP HE MOKET CUUTATHCS
yYHHUBepCaJlbHBIM. B HeM, B 4aCTHOCTH, HE Y4acTBYIOT TP U3 MATH NOCTOSHHBIX 4ieHOB Cosera bezonacHocT

OOH - Poccus[3], Kutait u CIIA; npoMBILIUIEHHO pa3BUTHIE U rycToHaceleHHble - Muaus, [lakucran, Typuus,
Manaiizus, Munonesust; rocynapctsa Apadckoro Boctoka, 3a uckirouennem Hopnannu u TyHuca; MHOrHe Apyrue
rocyaapcTsal4].

B pasnoe Bpems 0 HaMepeHUH He CTaHOBUThCS cTopoHamu PC 3asBunu panee noanucasuve ero M3pauns, Poceus,
CHIA u Cynas.

B omimune ot cyBepeHHBIX FOCYAapCTB - TIIaBHBIX M OCHOBHBIX CYOBEKTOB MEX/IyHApOHOrO IpaBa, MEXIyHapOJHbIC
OpTaHHU3aLIH SIBJISIOTCS €r0 IPOU3BOIHBIMH CYOBEKTaMH, TIOPOKAaEMBIMU COTJIAIIEHEM MEX/y TOCy1apCTBaMH.
OHH, «BOIIPEKU HEPEAKO BCTPEUAIOIIMMCS YTBEP)KICHUSM. .. HE SIBIISIOTCS KAKUMHU-TO OOIEMHUPOBBIMH,
CBEpXHAIMOHAIBHBIMHA 00pa30BaHHUSMH, «IIOTJIOIAIOIINMIY» CyBEpPEHHbIE IPpaBa roCyAapCTB U AUKTYIOIIUMH UM
NpaBWJia 1 HOPMBI ITOBEJICHUS Ha MUPOBOi1 apeHe»[S5]. B imobom cirydae 00beM MOTHOMOYHI MEXTyHaPOAHBIX
OpraHHU3alii He MOKET MPEBBIIATH 00BEM TTOJIHOMOYHH rOCYJapCTB, KOTOPBIE UX YUPEIHIIH.

OcymectBienne MYC cyneOHbIX (QYHKIMIA HE IPOTUBOPEUUT €ro MPaBOBOI MPUPOJIE KaK MEXKTyHaPOIHON
opranu3aiuu. M3 3Toro BeITEKaeT, 4To AeaTelibHOCTh MY C Kak MEXIOCyIapCTBEHHOTO CyIeOHOTO OpraHa J0JKHA
OCYILECTBJIATHCS. B TOUHOM COOTBETCTBHH C MOJIOKEHUSIMU JOTOBOpA, HA OCHOBAaHUH KOTOPOI'0 OH co3/aH, To ecTs PC.
BwMecre ¢ Tem npumMenenue U ToiakoBanue CratyTa (M MHBIX JOKYMEHTOB, pEerilaMEHTHPYIONHX JiesitensHocTh MY C)
JIOJDKHO OCYILECTBJIATHCSI HA OCHOBE M IIPY HENPEMEHHOM COOJIIO/ICHUH HOPM JIEHCTBYIOIIET0 MEKAYHAPOIHOTO 11PaBa,
B nepByto ouepens Ycrasa OOH u 3akperuieHHbIX B HEM IIPUHIUIIOB MEXKIYHapOIHOTO IIpaBa.

HeoTbemiieMbIM 3JIEMEHTOM IPaBOCYOBEKTHOCTH JF000H MEXyHapOIHOW OpraHu3aliy SIBJISIETCS] CIOCOOHOCTh
HECTH OTBETCTBEHHOCTH 3@ MEXAyHapOJHO-NpoTuBoMnpasHble aestHuA[6]. B 2011 rony Komuccus mexayHaponHoro
npaBa OOH npunsia nmpoekt crateil « OTBETCTBEHHOCTh MEXKIYHAPOAHBIX OpraHU3aluiiy, B 3HAYUTEIIbHOMN CTENEHU
KOIM(HUIUPOBABIINH HOPMBI OOBIYHOTO MEXTyHApOIHOTO IIpaBa B AaHHOI o0nacTy. BriosHe JIOTHYHO NMPEIIoJIOKHTS,
YTO MEKAYHAPOIHBIE OPraHU3aLlMH, BHIIONHSIOINE QYHKIMH CYAeOHOTO OpraHa, MOryT, KaK | JII00ble pyrue
MEXTyHapOAHbIe OpraHU3allK, COBEPIIATh IPOTUBOIPABHBIE ACIHUSA U HECTU 32 HUX OTBETCTBEHHOCTH[7].
IOpucnukius MYC

Kak ormeuaercs B npeamOyiie k PC u ero cratse 1, MYC noykeH ZOTOJHATD (2 HEe TIOAMEHATh cO00H) HalMOHAIbHBIE
oprassl octuiuy. CorylacHO CTaThe 5 yKa3aHHOIO MEKIyHapOIHO-IPAaBOBOro akTa, opucaukius Cyna
OTPaHMYHMBACTCSI CAMBIMH «CEPbE3HBIMH IPECTYIUICHUSIMH, BBI3BIBAIOIIMMH 03a00YEHHOCTh BCETO MEXIYHAPOJHOTO
cooOectBay. [Tox 3Ty KaTeropuio noanasaoT NpecTyIuIeHHEe T'eHOINIA, IPECTYIUICHHS IIPOTHB YeJI0BEYHOCTH,
BOEHHBIE IPECTYIICHUS U MpecTyIuienne arpeccud. [Ipu atom MYC ob1anaer IopuCcAUKINEH B OTHOLUIEHUH YKa3aHHBIX
NPECTYIJICHUH, TOJILKO €CII OHU OBLIM COBEPILEHBI Ha TEPPUTOPUH (MM Ha OOPTY MOPCKOT'O WIIM BO3/IYILIHOTO CY/IHA)
rocyzaapcTBa - yuactHuka PC 6o ero rpaxxaannHoM (cratbs 12).

He yuactByromue B PC rocynapcTBa MOryT npu3HaTh IOpUCIUKIUI0 MY C B OTHOLIEHNH IEPEUUCIICHHBIX B CTaThe 5
MPECTYIUIEHUH MOCPEACTBOM CIELMANBHOrO 3asBICHUS IIPY BBIIIOJHEHUHN YCIOBUI, yka3aHHbIX B cTaThe 12 CratyTa.
IepBeM B 2003 romy Takoi BO3MOXHOCTBEO Bocmionb3oBaics Kot-n’UByap (3a necars yiet no parudukaruu um PC)[8],
3a HuUM B 2014 roay nocnenopana Ykpauna[9].

Uro kacaeTcsl IPECTYIJICHUS arpecChu, TO B COOTBETCTBHH CO CTaThsaMu 15 bis u 15 ter Pumckoro cratyra[10]

MY C MoeT OCYyLIECTBIATh CBOIO IOPUCIUKIIUIO TOJIBKO IPH Nepeaue eMy COOTBETCTBYIoIeN cutyannu CoBeToM
Bbezonacnoctu OOH unu camum rocyaapcrsom[11].

Hecmotps Ha ykazanHble monoxxeHust PC, orpanununBatoniue opucaukimo MYC, B ToM dnciie ratione temporis u
ratione loci, B cBoeli npaktuke Cya HEOJHOKPATHO OTCTYIIAN OT HUX H, 110 CYTH, AEHCTBOBAJ 3a Ipe/iellaMH CBOMX
MIOJIHOMOYHH.

Ocy1iecTBIeHNE IOPUCAUKIINY B OTHOIIEHUH FOCYJapCTBa, BhIIIeANIero u3 Pumckoro cratyra

B ¢espane 2018 roga [Ipokypop MYC 00bsiBIII 0 HavasIe IpeIBapUTEIBHOTO H3YYEHHS CUTYal[H Ha
Ounmunnunax[12]. 16 mapra 2018 roga @ununnunsl yBegomuiu ['enepansHoro cekperapst OOH o Brixone u3
Pumckoro craryra. 17 mapra 2019 roga Beixon coctosuics (cornacHo cratbe 127 PC oH BCTymaeT B CHITy Yepes ToJ
TIOCJIe JIaThl MOJTYYEHHs YBEJIOMIICHUS O BBIXOZIE, €CIIM B YBEJOMIICHHU HE YKa3bIBaeTcsi 0oJiee MO3AHUH CPOK).

ITo cocrosiHuto Ha ykaszaHHYy0 aaty (17 mapta 2019 r.) 1e10 HaAXOMIIOCh Ha CTa/IUU MPEIBAPUTEIIBHOTO U3YYCHUS.
JInms B 2021 roay, korjna GunnunnuHsI yxe He ABsuinch yuactHukoM PC, TIpokypop 3ampocui u noay4us coriacue
ITanaTe! npeaBapUTEILHOIO MPOU3BOACTBA HA 3allyCK MOJHOLEHHOTO paccnenoBanusi[13]. B 2023 rogy 3to peuienue
OBLIO MOATBEPKACHO ATICIUISIIMOHHO# nanaToii| 14] (mpudemM ¢ MUHHUMAJIBHBIM [IEPEBECOM B OJIH TOJIOC - TPOE CYICH
NIPOTHUB JIBYX; MOCJIEAHUE OTPA3MIN CBOE HECOTIIACHE C PELIEHHEM B 0COOOM MHEHHH).

CornacHo cratbe 5 BeHCKO#H KOHBEHIMH O TIpaBe MEXTyHapOIHBIX JIOTOBOPOB OHA «IIPUMEHSETCS K JII000OMY
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JIOTOBOPY, SIBIIAIOMIEMYCS YIpPEIUTEIBHBIM aKTOM MEXIYHAPOAHON OpPraHM3allu, U K JI000MY JOTOBOPY, IPHHATOMY
B paMKax MEXIyHapOIHOI opranm3anuu»|15]. OTo 03Ha9aeT, B 4aCTHOCTH, YTO KaKJO€ TOCYAapCTBO 00IaTaeT
CYBEPEHHBIM IIPAaBOM Ha BBIXOJ] U3 YUIPEIUTEINBHOTO IOTOBOPA MEKITYHAPOIHON OpraHu3atuy (IPUMEHUTEIBHO K
MYC ono 3akpemieHo B cratee 127 PC). Mantmuposanne CyaoM paccieqoBaHUs CUTYaIlu B Beimeanem u3 PC
TOCyZapcTBE IPOTUBOPEYHT 3TOMY IpaBy. He coryacyercst OHO M ¢ CyBEpPEHHBIM IPAaBOM KaXKI0TO TOCYIapCTBa 1aBaTh
coryacue Ha IMOAYMHEHNE IOPUCAUKINT TOTO WM HHOTO MEeXIyHapoaHoro cyaa[16].

[Tyskr 2 craten 127 PC pelicTBUTENBHO MpeTyCMaTPUBALT, YTO BEIXOJ U3 3TOTO JOTOBOPA HE OCBOOOXKIAET
TOCYZapCTBO OT BBIIOJIHEHUS 00513aTENIHCTB, KOTOPBIE BO3HHUKIIH B IIepHoz ero ydactusa B Cratyte. OqHAaKO JaHHOE
MOJIOKEHNE KOHKpeTH3upyeT craThio 70 BeHCKo# KOHBEHIINY O TIpaBe MEXIyHApOIHBIX JOroBOpoB 1969 roxa:
BBIXOJl TOCYIapCTBa U3 MEXXIYHApOIHOTO OTOBOPa HE BIMAET Ha 00513aTEIbCTBA, BOSHUKIINE y HETO B IIEPUO]

€r0 BBIITOJHEHHS. DTO MOJI0KEHHE HEO0X0IMMO TOJIKOBATh C YI€TOM OCHOBOIIOJIATAIOIIETO IPHUHIIUIIA IIpaBa
MEKAYHApOAHBIX JOTOBOPOB: JOTOBOP 00SI3aTENCH TONBKO VISl €70 Y4aCTHUKOB. O0s3aTENbCTBO COTPYAHUYATD C
MYC no cratse 86 CraTyTa KacaeTcs TOIBKO yYaCTHUKOB 3TOTO AoroBopa. B camoii cratee 70 BeHCKOW KOHBEHITUN
HOpME O COXpaHEHHUH 0053aTeNbCTB (MMOAMYHKT «by IMyHKTa 1) MpeamecTByeT MOJI0KEHIE O TOM, UTO MOCJe BBIXOa
U3 I0TOBOpA FOCYAAPCTBO OCBOOOXKIAETCS OT BCIKOTO 0053aTEIbCTBA €T0 BRIIIOIHATH B AATbHEHIIEM (TTOAITYHKT «a»
myHKTa 1).

Kakux-mnbo ocHoBaHmiA cunTath, uTo cTathsa 127 PC npeacraisier co00# TOMOIHATETBHYIO JOTOBOPEHHOCTb,
pacmmpsIonyo 00beM 003aTENBCTB TOCYIapCTB, MPEKPAIAIONINX cBoe yaacTre B MY C, 1o cpaBHEHHIO cO

crarbeit 70 BeHckoil koHBeHIINH, HE MMeeTcs. VIHoe He moaTBepKaaeTcs MaTepraiamu Pumckoii kordepernnu(17].
CrenoBaTenbHO, IPH BeIXOAE rocyaapcTsa u3 PC y HEro MOTyT OCTaBaThCs TOJIBKO TE€ 00sI3aTENIECTBA, KOTOPBIE
BO3HHMKJIM B IIEPUO]] YUacTUs B JOT0BOpe. Pedb MOXKET MATH TOIBKO O KOHKPETHBIX ITPOCh0Aax O COTPYIHHUYECTBE,
koTopele MY C HampaBwi TaHHOMY TOCYIapcTBY 10 ero Beixona u3 PC. ITocne 3Toro HOBBIE 00s3aTEIBCTBA Y

Takoro rocyapcrsa nepes CynoM BO3HHKATh HE MOTYT. VIHOE TOJIKOBaHHME 03HAYasI0 Obl OECKOHEUHOE TTOMINHEHNE
Bermeaniero u3 MY C rocynapcta BceM o0s3aTenseTBaM 1o CTaTyTy, TO €cTh (PaKTHIeCKH 00eCCMBICITUBAIIO OBI cCaMmy
WJICI0 BBIXOJA U3 MEXYHapOJHOTO JOTOBOPA.

TaxuMm 06pa3om, ClleyeT COTIACUTRCS C CyIbsIMHA ANIEIUISIIMOHHO MalaThl, IPOroJIOCOBABIINMH IIPOTUB
MOATBEPXKICHNS PEIICHNS O Hadaie pacciaeoBaHus cuTyaruu Ha OwmnnnuHax. [To ux MHEHUIO, yCIOBUS A
ocymecTsiieHNs CyZIoM cBOEH FOpUCIUKITNH, yKa3aHHbIEe B cTaThe 12 PC, ZOMKHBI CyIIecTBOBaTH HA MOMEHT

ee 3a/IeHiCTBOBaHI B COOTBETCTBUH co cTaTthelt 13 PC, To ecTh Ha MOMEHT CaHKIHOHHpOBaHU [lanarToii
npeaBapuTensHOro npomnsoacTea MY C Havasa paccienoBaHus cooTBeTCTByomel curyanuu[ 18]. Kak cripaBennmmBo
YKa3aHO B 0COOOM MHEHUH, PEIIaloliee 3HaUeHUE B JAHHOM JIENie UMEET TOT GakT, 4yTo BbixoJ OununmnuH u3 CraTyTa
cocTtosuicst 1o 3anpoca IIpoxypopa o Haugane paccnenoBanusi[19]. IIpuMedaTensHO, 9TO CyAbH, TOJIOCOBABIINE

3a pelIeHne, He OCTIapUBAIIM 3TOT TE3HC, a IPEANOWIN BOBCE HE pacCMaTpHUBaTh AAHHBIH BONIPOC, CChIIAsCh HA
MPOLIEAYPHBIE MPEISTCTBHA.

Hapymenue ropucnukimun ratione loci

Paccrnenyemas [Ipokypopom MY C curyarus B banrmagen kacaeTcst mpeanoiaaraeMoil HaCHIIBCTBEHHON JeTIOpTaIliH
MPEeACTaBUTENECH HAPOAHOCTH POXUHKA 13 MbpsHMBI B baHrmagen kak npecTyIuIeHHs IPOTHB Y€TI0BEYHOCTH I10
nmoanyHKTy «d» myskra 1 ctaten 7 Pumckoro cratyra. Kannemspus [Ipoxypopa MYC[20], a 3atem ero Ilamata
npeaBapuTensHOro mpon3BoAcTBa[21] B 2018 roqy mpuImiy K BEIBOLY O HAIMYHY B TaHHOM JIEJI€ YCIOBUHN IS
ocymectsiieHHs CyZoM IOpUCANKINN Ha OCHOBAHWH MOAITYHKTA «a» myHKTa 2 ctatbu 12 PC. CornacHo mociennemMy
Cyn obnagaeT FOpHCOUKINEH, €CITH «TOCYAAPCTBO, HAa TEPPUTOPHUU KOTOPOTO MMEJIO MECTO AESHHE», SIBISCTCS
croponoit PC. Mexy Tem MpsiHMa B JaHHOM MEXIyHAPOJHOM JOTOBOPE HE YYacTBYET U ake He MOIIcala ero.

B cootBetcTBUm ¢ aprymenTanueit MYC menmopTanus o cBoeil CyTH IpeACTaBISIeT «TPAHCTPAHUYHOE MIPECTYTUICHHUE)
(inherently transboundary crime)[22] u B 3T0i1 cBA3H NepeMeIIeHIe MpeaCcTaBuTeNei pOXHHIKa U3 MBSIHMBI

B banrnmazem siBisieTcst mpecTyIICHNEM, YaCTUYHO COBEPIIEHHBIM Ha TeppUTOpHH baHrnazxem (4To SKoOsI
MO3BOJISIET 3a7eMCTBOBATH MIL. «ay» II. 2 cT. 12 PC). Ot0T dpaxt Cyx mocynuTan JOCTATOUHBIM ISl YCTAHOBIICHUS

CBOEH IOpUCANKINHY, XOTsI baHrmagen: He ABIsIETCSI HU TOCYAapCTBOM, HA TEPPUTOPUH KOTOPOTO HMEIN MECTO
COOTBETCTBYIOIINE JICSTHNUS, HU TOCYIapPCTBOM I'Pa)KIaHCTBA MPEIIIOIATaeMbIX IPECTYITHUKOB.

ITo noruxe MY C, orpaHUIHATENEHOE TOJIKOBAHUE TTOAITYHKTA «a» IyHKTA 2 CTaThu 12 MPOTHBOPEYMIIO OBI OOBEKTY H
nemsiM PC[23]. Takum 00pazom, BEIHOCS CBOE pellIeHHe, cyAbr lamaTel mpeBapuTeNbHOTO MTPON3BOICTBA OTKA3AINCH
YYUTHIBATH HAMEPEHUE TOCYAAPCTB MpH pa3zpadoTke PC orpaHNYnTHCS Y3KUM TOJIKOBAaHHEM TEPPUTOPHAIBHOM
FOPUCIUKITNH B IOJOOHBIX Cirydasx[24].

Tewm cambIM, Kak # B cirydae ¢ Qunnmmuaamu, MY C meITaeTcs OCymeCTBIATh FOPUCIAUKIINIO B OTHOIIICHUH
roCyZapcTBa, He yJacTBytomero B Pumckom cratyre. Ecnn npuMernTensHO K QUIMITIIHHAM OH PACIIMPUTENBEHO
HCTOJIKOBAJ MOJIOKEHHE CTaThH 127 006 0CTaTOYHBIX 005S3aTENBCTBAX BRIXOASAIIETO TOCYIapCTBa, TO B CIIydae

¢ MBsIHMOI OH MPOM3BOJIBHO PACIIPOCTPAHMII CBOIO FOPHCAMKIIUIO HA TOCYJapCTBO, KOTOPOE HUKOTJa HE OBLIO
yuacTHHKOM CTaTyTa, Ha TOM OCHOBaHHH, YTO PACCIIELYyEMBIE UM MPECTYIUICHNS OBIIIM YaCTUYHO COBEPIICHBI HA
Teppuropuu banrnanem.

MYC 1 IMMyHHTET JOJKHOCTHBIX JIUII TOCY1apCTBa

Cornacao pemennro MexayHnapoaaoro Cyxza OOH ot 14 despans 2002 rona mo nemy «O06 opaepe Ha apect

ot 11 ampens 2000 roga» (APK mpotus benbrun), «B MeXIyHapOJHOM IpaBe TBEPIO YCTAHOBICHO, YTO, KaK
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JUIIOMaTHYECKUE, U KOHCYJIbCKUE areHThl, HEKOTOPBIE TOKHOCTHBIE JIMIA FOCYAapCTBA BBICOKOIO PaHTa, Takue Kak
IJ1aBa rocy1apcTBa, IN1aBa MPaBUTEIbCTBA U MUHUCTP MHOCTPAHHBIX JI€, IOIb3YIOTCS UMMYHUTETOM OT FOPUCAUKLIUU
B JPYTHX TOCYJIapCTBaX, KaK MPa)KIaHCKOU, TaK ¥ YTOJIOBHON»[25]. DTa MO3ULIMS HAXOAUT LIMPOKOE MOATBEPKACHHUE B
nmokTpuHe[26] u B padote Komuccnu mexayHapoaaoro mpasa OOH[27].

IIpuMeHHUTETbHO K YYacTBYIOIUM B PUMCKOM CTaTyTe rocyapcTBaM ACHCTBYIOT MOJOXKEHUS IyHKTa 2 €ro CTaTbu

27, cOrfIacCHO KOTOPBIM «MMMYHHTETHI WIN CIICIMANIBHBIE ITPOLIECCYalIbHbIE HOPMBI, KOTOPBIE MOTYT OBITh CBS3aHBI

C JIOJDKHOCTHBIM TTOJIOKEHUEM JINIIA, OY/Ib TO COTIIACHO HAIIHOHATBHOMY WIIM MEXIYHAPOJAHOMY NPaBy, HE IOJKHBI
MPENATCTBOBATh OCYIIECTBICHUIO CYAOM €ro IOPUCIUKIMY B OTHOLUIEHUH TaKOro JUIa». TeM caMbIM ydacTHUKU PC
JIOTOBOPUIIMCH, UTO AJIS LieJeH YroJOBHOM IOCTHIIMHU B paMKax AeareabHocTd MY C UMMYHHUTETH! B OTHOIICHUSX MEXTY
HUMHU He J1efcTBYIOT. IHBIMU CIIOBaMU, HMEJI MECTO CBOETO POJa KOJJIEKTUBHBIM JOTOBOPHBIN OTKa3 TOCYAapCTB -
ydacTHUKOB PC 0T IMMyHHTETa CBOMX JOJIKHOCTHBIX JIUI] B IOJIB3Y ropucaukiun MYC.

Bmecre ¢ Tem B coorBercTBUM ¢ yHKTOM | ctathu 98 PC «Cyn He MoxkeT o0OpalnaThesi ¢ Ipock00ii 0 Ipe1ocTaBIeHU!
B pacniopsbkeHue (request for surrender) mim ¢ mpocs00¥i 0 TOMOIIM, KOTOpast TpeOoBaja Obl OT 3aPaIIMBaEMOr0
rocyapcTBa AeHCTBUH, NPOTUBOPEYAINX €ro 00513aTeNbCTBAM 110 MEXAYHAPOAHOMY IIPaBy B OTHOLICHUH
rOCYJapCTBEHHOTO WM JUMIOMAaTHYECKOr0 UMMYHHTETA JIMIIA WK UMYILECTBa JPyroro rocyaapcTsa, 10 Tex 1op,
noka Cyz He 3apyuuTcs COTPYAHUYECTBOM TOT0O APYrOro rocyiapcTBa B BOIIPOCE OTKa3a OT UMMYHUTETa». JTO
TIOJIOXKEHHE JIOJDKHO MPUMEHSTHCS B TOM YHCIIE B CIIydae MPOChO O MOMOIIIH, KACAIOIIMXCSI BBIJIaYH JOJKHOCTHBIX JIUILL
He ydacTByroumx B PC rocynapcts.

B 2019 rony AnemnsitionHas nanata MYC B cBoeM noctanoBienuu 1o neiny [Ipesuaenra Cyaana O.bammpa
(anmesusnmonHas sxanoba Mopnannu)[28] Oe3pokas3arenbHo 3asiBUIa 00 OTCYTCTBUM MEXIYHApPOAHO-IIPABOBOIO
00bI4asi, B COOTBETCTBHH C KOTOPBIM IJIaBa FOCYAapCTBa Ha/leJIeH UMMYHUTETOM OT IOPHCAMKIIUH MEKTyHapOIHBIX
cynoB. CornacHo yka3aHHOMY PELICHUIO0, TAKHE CYAbI, «OCYLIECTBIISS IPOU3BOACTBO B OTHOIIEHUU MEXKAYHApOIHBIX
MPECTYIUIEHUH, He IeHCTBYIOT OT UMEHH OTJEJIEHOTO TOCYapCcTBa WK rocyaapcTs. Ckopee OHU IeHCTBYIOT OT

JIMLA MEXyHapoaHOTo cooduecTBa B 1iesioM»[29]. I1pu 3TOM B MaHepe, COBEpLICHHO HE CBOMCTBEHHOMU Cy1eOHBIM
aKTaM, ATNIeJUIIOHHAs NajaTa B 000CHOBaHHME CBOCH MO3UIMU cocliajlach Ha apryMEHTHI CyJIeH, 3asiBUBIINX 0c000e
mHenue[30], BMecTo Toro, 4To0bI IPUBECTH COOCTBEHHBIE JOBOJIbI, KAKUMH OBl MaJI0OyOeANTEIbHEIMU OHH B UTOTE€ HU
OKa3aJIUCh.

Mesxay TeM TOJIbKO rocyaapcTsa - ydacTHUKH MY C nocpeacTBoM ydacTHs B MEKIyHapoIHOM Aorosope (Pumckom
CTaTyTe) MOTJIM OTKA3aThCsl OT UMMYHUTETOB CBOMX JIOJDKHOCTHBIX JIMIL B OTHOLIGHUSIX MEX Iy coboii u ¢ MYC. Uto
KacaeTcsl roCy1apCTB, He ydacTBytomux B CTaryTe, TO HOpMBI 00IIEro MeXyHapoAHOTO IpaBa 00 MMMYHHUTETaX
JIOJDKHOCTHBIX JIUI] FOCYJapCTBa B MOJHON Mepe NMPOJ0JDKAIOT eHICTBOBATh KaK MEXIy HUMH, TaK U B UX OTHOLIEHUSAX
¢ rocyaapcTBaMu - yuactHukamu MYC.

B noxTpuHe nMeeT MeCTO TOUKa 3PEHHs], COTJIACHO KOTOPOM HMMYHHUTET OT MEKAYHapOIHON YTOJIOBHON IOPUCAUKIIMU
BOBCE HE SIBJISIETCS] MEX/yHapOAHO-IIPaBOBEIM 00byaeM[31]. OHa 000CHOBBIBAETCS TEM, YTO B OTCYTCTBHE 10 1990-x
T'0/IOB ITOCTOSTHHO JICHCTBYIOIIMX MEX/YHapOAHBIX OPIaHOB YTOJIOBHOT'O IIPABOCY/INS TAKOW IPaBOBOM 0ObIYail HE MOT
BO3HMKHYTb B CHJIy OTCYTCTBHSI KaK IIPaKTHKH, TaK M Opinio juris. ITOT apryMeHT cieyeT OTBEPrHyTh. T0, YTO Kax10e
OTJEJBHO B3TOE rOCyJapcTBO, yuacTBytollee B PC, cBs3aHO HOpMaM¥ MEXAYHAPOIHOTO IIPaBa 00 UMMYHHUTETE
WHOCTPAHHBIX JOJDKHOCTHBIX JIML, OECCIIOPHO. DTH HOPMBI 3aJIaf0T IPEIEIIbl BO3MOXKHOTO OCYIIECTBICHHS KXKIBIM
TaKHUM TOCYyAapCTBOM CBOEH yrojoBHOM ropucaukiuy. MM KoppecnoHaupyIoT npaBa Apyrux rocyapcTs Ha
co0JIo/IeHIe IMMYHHUTETA UX JIOJDKHOCTHBIX JIMI OT MHOCTPAHHOM yroioBHO#H 0pucaAnKiuy. O4eBUIHO, YTO HECKOIBKO
rocyapcTB (M Jaxke CYIIeCTBEHHOE UX KOJIMYECTBO) HE MOTYT ITOCPEICTBOM 3aKJIIOYEHUsI COTJIAIIEHUS] MEX Ty coO0
MIPEO0JIETh JaHHbIE MIPE/EIIbl, TEM CaMbIM IIOCSTHYB Ha YIOMSHYThIE IIpaBa TPETbUX FOCYIapCTB.

Eme onuH ObITyrOIMIA T0BOJ - HEIPUMEHEHHE MIMMYHHUTETOB JIOJDKHOCTHBIX JIMIL B JiesiTelibHOCTH HiopHOeprckoro

n Tokuiickoro TpuOyHasI0B 10 nToraMm BTopoii MUPOBOi BOWHBI, @ TAKXKe MEXKTyHApOIHBIX TPHOYHAJIOB 110 OBIBIIEH
IOrocnasuu u Pyanne[32]. OTOT apryMeHT Takxke cieayeT Npu3HaTh HecocTosTenbHbIM. Hu I'epmanust, vy SAnonus

HE CTaBWJIM BOIPOC 00 MMMYHHUTETE CBOMX JOJDKHOCTHBIX JIUIL, 12 ¥ HE MOTJIM €r0 CTaBUTh, TAK KaK CyBEepEHHBIC
MpaBa ATUX FOCYIAPCTB OCYIIECTBISUIN COIO3HUKU-TI00eauTenn[33]. TpubyHais ke no FOrocnasuu u Pyanne Obuin
coznansbl pezomonusamu Cosera besonacHoctn OOH, cobitoieHne 003aTeNbHBIX ITOJI0XKEHUH KOTOPBIX B CHITY CTaThU
103 Ycraa aroii Opranuzanuu sBIsieTCs: 003aTeNIbCTBOM, HMEIOIIMM IPEUMYIIECTBEHHYIO CHITY HaJl IPOYHMHU
MEXKIAYHAPOIHBIMH 00513aTEIECTBAMH.

Takum o6pazom, aprymentanust MY C no neny O.bammpa - He uto uHoe, kak nomnbitka Cya Ipou3BOJIbHO PACIIMPUTH
CBOM MOJTHOMOYHSI B OTHOCTOPOHHEM IOPSAAKE, OTPAaHUYHB CyBEpPEHHBIE IIPaBa roCcyAapcTB, He yuacTByromux B PC.
OTOT NOAXO NPOTUBOPEUUT HAIIEAIIEMY CBOE OTpakeHHe B cTaThe 34 BeHCKOM KOHBEHIIMHU O IpaBe MEXAyHApOTHBIX
noroBopoB 1969 roxa npunnuiy «Pacta tertiis nec nocent nec prosunty, 3aKJIFOHaIOIIEMyCsl B TOM, 4TO JIOTOBOp HE
MOXET CO3/1aBaTh 00s3aTEJILCTB WIIH IIPaB JUIsS TPEThEro rocyaapcTa 0e3 ero Ha To coriacus. HapyieHs! B JaHHOM
cityyae ObUTH W MIPHHIIMITBI TIPaBa MEXTyHApOIHBIX OpPraHnu3allii, B YaCTHOCTH, IIPHHIMII X CHIEHHAIU3alNU 1
HEJIOIMYCTUMOCTH AUCTBHIM, BBIXOAIIUX 3a IpeAessl UX koMneTeHuuu[34]. YTeepxaeHne AneuIsiiiOHHON nanaTsl
MYC 006 oTCcyTCTBHU OOBIYHOM MEKTyHAPOIHO-TIPABOBOI HOPMBI, HaISIISIONIEH JODKHOCTHBIX JIMI TOCY1apCTBa
HMMYHHUTETOM OT YTOJIOBHOT'O MIPECIEIOBAHUS CO CTOPOHBI MEX/TyHapOAHBIX CYOB, HE IOATBEP)KAAETCS HU MIPAKTUKOM
rocyapcTB, HH opinio juris. HeyanButenbHO, 4TO OHO HE3aMEUIMTENBHO BBI3BAJIO HEMPHUATHE B 3KCIIEPTHOM
coobirectBe[35].
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17 mapta 2023 roga MY C o0bsiBr 0 Beigade [lamaToit mpenBapuTeIsHOTO IPOU3BOICTBA OpAEPOB Ha apect [Ipe3unaen-
Ta Poccuiickoit @eneparmn u ynoaaomodeHHoro rnpu [Ipesunente Poccuiickoit @eneparun mo npasam pederka. Texet
OpZIepOB HE PACKPHIBAJICA U3 COOOPAXKEHUH «3aIINTHI JKEPTB U CBUAETEIICH, a TAK)KE COOIIOACHHS HHTEPECOB paccie-
nmoBaHU»([36]. OpunnarpHbIE POCCUIICKIE IPEACTABUTENN PAaCIEHIIIN Opiepa Kak I0puandeckd HHuToxXHbIe[37]. B
HEKOTOPBIX CTPaHaX M MEXITyHAapOIHBIX OPraHU3aLMsIX, HAIPOTHB, X BbIJa4ya IIPHBETCTBOBAIACH HA O(HINATIEHOM
ypoBHe[38]. bonee Toro, neximapupoBajgach TOTOBHOCTh IPUBECTH UX B HcronHeHne[39].

B nononxenne x abcypaHOCTH OOBHHEHHMH, B CBSI3H ¢ KOTOPBIMHU OBLIM BBIAAHBI OpZepa (IBaKyarys AETeH C TMHUH
(hpoHTa 6E30CHOBATENEHO MPETIOTHOCUTCS B HUX B KA4eCTBE SIKOOBI HACHIIBCTBEHHOH IENOPTAIH ), COOTBETCTBYIOIIEE
pelIeHne NPUHSTO B HAPYIICHNE OOIIEPU3HAHHBIX HOPM MEXIyHapOJHOTO IpaBa 00 IMMYHHUTETE JOKHOCTHBIX
JIMI TOCYIapCTBa, B TOM YHCIE 00 aOCOIIOTHOM HMMYHHUTETE ACHCTBYIOIIETO IIIaBbl TOCYIapCTBAa OT HHOCTPAHHON
YIOJIOBHOM HOPUCIUKLINY.

[TpaBoBoii cmpica Bergaun MY C opaepa Ha apecT 3aKIIF09aeTCs B HAIO)KEHUH Ha TOCY/IapCTBa, YIACTBYIOIIHIE B

PC, ob6s13aTenscTBa apecToBaTh JIMIO, B OTHOIIEHHH KOTOPOTO BIIAH opaep. OnHAKO B ciIydae, KOT/ia JaHHOE JIUIIO0
MOJIBb3YETCS] HIMMYHHTETOM KaK JI0JDKHOCTHOE JIMIIO TOCyJapcTBa, He ydacTBymomero B MYC, a Cyn He 3apyqmics
COTPYAHHYECTBOM TaKOTO TOCYJapCTBa, BbIada MOJ00HOTO opaepa npotuBopednt crathe 98 PC. CriegoBaTensHO, OH
SBIISIETCSI IPOTUBOIPABHBIM.

ITpoTuBOnpaBHBIMK Oy YT W HOMIBITKH UCIIOIHATH HETIPABOMEPHO BBIJAHHBIE OpAEpa. BaXxHO MOJUEpKHYTH, 9TO

y MYC otcyTcTByeT cOOCTBEHHBIH anmnapaT npuHyxaeHus. COOTBETCTBEHHO, HCIIOIHEHHE OPJICPOB Ha apecT
BO3MOJKHO JIUIIb TIOCPEICTBOM JI€HICTBUH PaBOOXPAaHUTEIBHBIX OPIaHOB OTAEIBHBIX TOCY1apCTB. DTH ACHCTBUS
caMu 110 ce0e SIBISIOTCST JOPMOI OCYIIECTBICHHUSI FOPUCANKIMHA TPEIIPHHNMAIOIIET0 X rocyaapcrsa. Kak mokasano
BBIIIE, TOT (aKT, YTO OpZep Ha apecT 66U BeiiaH MY C, a He HaMOHAIBHBIMH IIPABOOXPAHNTEIBHBIMU OpraHaMH, HE
0CBOOOXK/IaET COOTBETCTBYIOIIEE TOCYAAPCTBO OT COONIIOAECHHUSI UMMYHNTETa HHOCTPAHHBIX JOJKHOCTHBIX JIHII.

Takum 06pa3oM, MOIBITKA KAaKOTO-ITH00 TOCYAapCTBa MPUBECTH B UCIIOHEHHE OpAep Ha apecT oT 17 mapta 2023 rona
CTaHET MEXTyHapOIHO-IPOTHBONIPABHBIM JISSTHUEM U ITOBJIEYET €TO MEXKTYyHAPOTHO-IIPABOBYIO OTBETCTBEHHOCTb.
Pons MYC B yperynupoBaHuy KOHQIUKTOB

[Tpu cozmanmm MY C rocynapcTBa pyKOBOACTBOBAIINCH MIPEACTABICHUEM O TOM, YTO IIPUBICYCHNE K YTOIOBHON
OTBETCTBEHHOCTH Ha MEKAYHAPOIHOM YPOBHE JIHII, BAHOBHBIX B HAN0OJIEE TSHKKUX MEXITyHapOJHBIX MPECTYIUICHUSX,
OyZIeT criocoOCTBOBATh YPETYIHPOBAHUIO KOH(MIMKTOB M MOCTKOH(QINKTHOMY MIpUMHUpeHuto. B stoii cesa3u PC
IpeaycMaTpuBaeT onpeneneHHyto cxemy B3anmoneiicteust MY C ¢ Coserom besonacnoctn OOH kak riiaBHBIM
OpraHoOM, OTBETCTBEHHBIM 32 TMOJIEpKaHNE MeXAyHapoaHoro Mupa u 6e3omacHoct. Cb OOH MoxeT xax

nopyauts Cyqy paccienoBaTh Ty WM HHYIO CUTYallUIo, TaK U OTJIOXKHUTH HadaToe paccienosanue. Tem campiv MYC
3aJyMBIBAJICS KaK DJIEMEHT MEKAyHAPOIHON CUCTEMBI yPeryIupoBaHus KOH(GINKTOB oA 3runoi Oprannzanun
O0bennHeHHbIX Hammii.

Ha nmpakrtuke pe3ynpratsl aestenbHocTH MY C B KauecTBe (pakTOpa MUpa OKa3alIuCh KAK MUHUMYM
HeoHOo3HaYHBIMU[40].

Tak, mombITKa YyTOJIOBHOTO IpecienoBanns aerictBoBamiero [Ipesunenta Cynana O.bammpa («cutyarms B Hapdype»
6suta mepenana Cyny Coserom besomacaoct OOH B 2005 r.) HEe TONBKO MpeapUHAMANACh B HApyIIEHHE HOPM
MEKAYHapOIHOTO NPpaBa 00 UMMYHHUTETE IJIaB FOCYAAapCTB, HO U ITOCTABMIIA IO/ YIPO3Y CPhIBA OCPEAHUUECKHE
YCHIIHS 110 yPETYIMPOBAaHNIO KOH(UINKTA B peruoHe. B wacTHOCTH, oduinanbHble uma JIurn apabckux rocyaapcTs
3asBISUIH, 9To pemerne MY C co3aeT omacHBIN IpereieHT B CHCTEME MEeXAYHAPOTHBIX OTHOIICHUHA U MOXKET

caMBIM HETaTHBHBIM 00pa3oM cKa3aTbes Ha oOctanoBke BHyTpr CynaHa u B peruose B rienom[41]. JIAT B kauecTBe
amicus curiae npezacraBmia B MY C pa3BepHyThIC apryMEHTHI B MOAEPIKKY aleUIIIIIOHHOH jkanoos1 Mopaannmy,
3asBUB, YTO LEIU MEXIYHAPOAHOTO YTOJIOBHOTO TPABOCYAUS «HE TOJDKHBI TOCTHraThCsl M000i neHoi. boproa
MPOTHB 0E3HAKA3aHHOCTH JIOJKHA BECTUCH B paMKaX MEXIyHAPOAHOTO 1PaBa, BKIOYAs €r0 HOPMBI, TapaHTHPYIOIUE
YHOPSIIOYSHHBIE OTHOIICHHS MEX Ty TocyaapcTBamMm»[42].

ITokazaTenpHO, 9TO HM OZHO FOCYAAPCTBO TAaK M HE BHINMOMHUIIO npeanucanne Cyna. EcTe ocHOBaHUS yTBEPXKAaTh, 4TO
pu 3ToM cTpaHbl A¢puku, npuanMasinie O.bammpa ¢ BU3nTaMu, HCXOAWIH, C OJHOW CTOPOHBI, U3 HATTMYHS y HETO
UMMYHHUTETA, & C APYTOH - N3 IIOHUMAHUS KOHTPIPOAYKTHBHOCTH €TO YTOJIOBHOTO IpecienoBanus B MYC.

Takum obpazom, pors Cyaa B 1aphypcKoM Aelie Henb3sl Ha3BaTh YCIEITHOW HU B TUTaHEe 00ecreueHusl IPaBOCyIus, HU
B IUTAHE COJEHCTBYSI HAIMOHAILHOMY NPUMHUpEHNI0. HampoTus, ero aeficTBus (haKTHUECKN YCHIIMIIN HANPSKEHHOCTD B
Bocrounoit Adpuxe[43] u cTany nprIUHON MHOTOJIETHETO pasnana Mexay MYC u AdpukaHCKIM COIO30M.

Jpyrum npumepom aestenbHOocTH Cyna 63 yueTa peallbHOTO KOHTEKCTa TIOJIMTHIECKOTO YPEryJINPOBaHUS

craino paccienoBanue curyarun B Kenun. B 2013 roxy HaxonuBImuiics mox ero 0OOBHHEHUSMH (B CBSI3H C
BHyTpHonuTHaeckuM kpuznucom 2007-2008 rr.) Y. Kennarra Opu1 m30paH Npe3nIeHTOM 3TOH cTpaHbL B

pe3ynbrate MY C oKa3aics B IIOJIOKEHUH OPTaHa, MBITAIOIIETOCS ITyTEM YTOJIOBHOTO MPECIECAOBAHNS OOBUHIEMBIX
COJZICHCTBOBATH YPEryIUPOBAHHIO CUTYAIMH, KOTOPas Ha Jiesie yke OblIa yperyJimpoBaHa 4epe3 KOMIIPOMHCCHI

MeXy MOJUTHISCKIMH CHJIAMH U TOJIOCOBaHME TpakaaH. PacciemoBanme 0110 3aKkphiTO B 2015 rogy co ccputkoit

Ha HEJJOCTATOYHOCTH JI0Ka3aTeNnbCTB. B utore muoronerHss pabora MYC mo Kennn He npuBena K pe3ynbraTaM HI

B ITAaHE HEMIOCPEICTBEHHOTO OCYIIECTBIEHHSI YTOJIOBHOTO MPaBOCYAHsA (10 A€y, B KOTOPOM B OOIIEH CIIOKHOCTH
(urypupoBasio BOCEMb JIHL, HE BEIHECEHO HU OJHOTO IPUT0OBOPA), HU B IUTAHE COJACHCTBHS YPETryIUPOBAHHIO
BHYTPUIIOJINTHIECKOTO KOH(IINKTA.
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[TpuBeneHHbIe TPUMEPHI (a X MEPEYeHb MOXKHO MTPOJIOJDKATH) CBUAETENLCTBYIOT O TOM, 4To MYC, BMECTO TOT0 YTOOBI
CIIy’KUTBh CPEJICTBOM MHUPHOTO yPETYJIMPOBAHUS CIIOPOB, 3a4aCTYI0 CTAHOBHUTCSI ICTOYHHKOM HOBBIX KOH(JIMKTOB WX
npo0JieMm.

B 1iesioM ToT akT, YTO HA MPOTSHKEHUH JO0JITOT0 BPEMEHH Tociie Havaa cBoelt pabotsl B 2002 rogy Cya 3aHHMalICs
UCKJTFOUUTENBHO appukanckumu nenamu (curyanuu B JIPK, IIAP, Yranne, Cynane, Kenun, Jlusuu, Kot-1’HUByape,
Maiu), HoCITy>KuiT IIOBOAOM ISl pa3paboTku A(QpHUKaHCKHM COI030M peKOMeHaTesIbHON «CTpaTeruu BEIXoaa U3
MYVYC», xotopas Obl1a 0100peHa ero BBICIIUM opraHoM - Accambieeit Coro3a[44].

HeobocHoBaHHOE yroJ0BHOE MPECIieI0BaHHUE JINL]

B nestensrocTt MY C Takke 0TMEUaroTCst MPOOJIEMBI C COOJIIOAEHIEM OCHOBOIOJIATAIOIINX IPaB YeJI0BeKa, BKIIIoYast
3aIIUTY OT HENPaBOMEPHOTO M HEOOOCHOBAHHOTO CyIeOHOTO NpeciieioBaHus. Haubomnee ipkuM mpuMepoM B 3TOM
OTHOIIEHHUH CTaJIO JieJIo ObIBIIero Buue-npesuieHra Jemoxparnyeckor Pecriyomuku Konro XKana-IIeepa bemObl,
npurosopeHHoro MYC k 18 romam TropeMHOro 3akitoucHus. B urone 2018 roga (mocie AecATH JIET oJ| CTpakeit

B ciencTBeHHOM n3oisTope MYC B INaare) AnemnsanuonHas nanata MYC oTMeHHIIa TPUTOBOP, BBIHECEHHBIN B
oTHOMIeHUH Hero B 2016 rony nepBoil MHCTAHIUEH[45], U CHsJIa ¢ HETO BCE OOBHHEHUS B COBEPIIICHUH BOCHHBIX
NPECTYIJICHUH U MPECTyIUIeHNH POTUB uestoBeyHocTH B LlenTpansHoadpukanckoi Pecnyonuke B nepuon ¢ 2002 mo
2003 ron[46].

IMocne storo XK-I1.bemba obpatmiics B MYC ¢ TpeOOBaHUEM BBHIILIATHTh €My KOMITCHCAIIUIO B pa3Mepe 68 MITH eBpo
3a JIeCSITWIIETHEE HEOOOCHOBAHHOE COJIEp KaHMe 1T0J1 CTpaxkel U yiepO ero MMyIIecTBy, apecToBaHHOMY B benbruu,
Ioptyramuu u JIPK B cootBercTBHM ¢ npeanucanneM MYC. JlanHoe TpeOOBaHUE OCHOBBIBAJIOCH HA IMMyHKTE 3 CTaThU
8 PC, koTopas mmpeaycMaTpiBaeT BO3MOXKHOCTD BHITLIATHI KOMIIEHCALUH B HCKIIFOUUTENBHBIX 00CTOATENBCTBAX, KOTIa
oOHapyxeHa rpy0as u siBHas CyaeOHast OIuOKa.

[TpumeuarenbHO, 4TO 3TO OBLIO yKe TpeThe TpeOoBaHHE O KOMIICHCANWH, IpebsiBieHHoe Cyay JHLaMH,
OIpaBJaHHBIMH IO HTOT'aM CYI€OHOTO pa3doMpaTenbCTBa (XOTS B MPEABLIYIINX IBYX Pedb IIJIa O CyMMaXx JApYyroro
nopsiaka: okoso 900 Teic. eBpo B nene Matsé Hrymxono Uyu u 27 Toic. eBpo B nene JKan-)Kaxa Manrenna
Kabonro). Tem He MeHee, Kak U B IBYX NpeAbIayuX cirydasx, MY C 0e3 kakux-1100 yOequTeIbHbIX OCHOBaHUH
otkazan JK-I1.bemOe B ynoBierBopeHuu ero Tpebopanuii[47]. TeM caMbIM OH YKJIOHWIJICS OT HPOSICHCHUS BaXKHBIX
BOIIPOCOB, KacaroLMXCs Ha UIeKalleil KOMIICHCAIMH JIUIaM, KOTOPBIE ITOBEPIINCH HEOOOCHOBAHHOMY YTOJIOBHOMY
MpeciieIoBaHuI0 co cTopoHbl CyJia, a TakKe OT MaTepuaibHOU 0TBeTCTBEHHOCTH MY C 1 UCTIOJTHUBIIMX €TI0
MPEIICaHUs TOCYIaPCTB-WICHOB 32 HEOOESCIICYCHNUE COXPAHHOCTH apECTOBAHHOTO HMYIIECTBA MOACYAUMBIX[48].
CJ0XXUBIIASICS CUTYaIHs TOBOPUT O CTPYKTYPHBIX podiieMax B esitenbHocTH MY C, BEUIMBAIOIINXCS B HAPYLICHUS
C ero CTOPOHBI OCHOBHBIX MPaB YEIOBEKa, FapaHTUPOBAHHBIX YHUBEPCATIBHBIMU U PErHOHAIBHBIMU JJOTOBOPAaMH O
3amuTe npas yenoBeka[49].

ITonuTH3upOBaHHBIN NOAXO/ K OTIPABICHUIO IPABOCY AU

OTrpaBieHUe MEKITYHAPOIHOTO ITPABOCY sl HEM30EKHO HMEET BECOMOE NOUTHYECKOe n3Mepenue. Jis
MEXIYHapOIHOTO Cy1eOHOr0 OpraHa HOpMaJlbHO IPUHAMATh BO BHUMaHHUE MOJIUTHUECKHE 00CTOSATEIbCTBA (KaK
MOKa3aHo BbIIE, B ciydae ¢ Kenneit nmenHo Hexenanue Cyna yuecTh OObEKTHBHOE pa3BUTHE MOJIUTHYECKOM
00CTaHOBKH 3aBEJIO paccieoBaHue B TYNHK). OQHAKO PeIeHHs] MEeXIyHAPOIHBIX CYIOB AOJIKHBI BBIHOCHTHCS

Ha OCHOBE IIPaBa; MOJIMTHYECKUE COOOpaKeHHsI JOJKHBI YUYUTHIBATHCS B TOW MEpe, B KAKOW OHU MOJKPEIUISIOT
IOpUINYECKUE BBIBOJBL. B 3TOM OTHOIIEHNM HIDKECIEAYIOUINE IPUMEPH] JEMOHCTPUPYIOT YPE3MEPHYIO 3aBUCUMOCTh
Cyna oT nonuTHYeckux (HakTopoB.

Taxkasi 3aBHCHMOCTb, paBHO KaK U JK€JIaHUE OTJICJIBHBIX FOCYIapCTB OKa3bIBaTh HEMPUEMIIEMOE IOJIUTHYECKOE aBJICHUE
Ha MY C, 0coO0eHHO sIpKO IPOSIBUIIMCH NOCIIE Havana paccienoBanus CyoM MpearogaraeMblX IpecTymIeHUH
aMEpHKaHCKUX BOCHHOCITYKaIMX B Adranuctane. becrnpeneieHTHBIM B HCTOPHH MEXTyHAPOIHBIX CY/IOB CTAJIO
pemenue IIpesunenra CIIA JI.Tpamna BBeCTH UHAUBUAYaJIbHBIE CAaHKLIIMU B oTHOIIeHUH [Ipokypopa MYC
®.beHcy b, HECKOJIBKUX BHICOKOTIOCTABICHHBIX YHHOBHUKOB ee KaHuensipuu u naxe uieHoB ux cemeid[50]. bonee
TOro, BalMHITOH MPUTPO3WIT NPUHATh OTPAHUYHUTEIEHBIC MEPBI IPOTHB JTHOOBIX IOPUIMYCCKUX U (PU3HMYCCKUX JIUII,
KOTOpBIe Oy IyT oka3biBaTh MYC comelicTBHIE B OCYIIIECTBICHIH IpoTHBOpedaniei narepecam CILIA nesTenpHOCTH.
CwmenuBmmii B peppaiie 2021 roga ®@.bencyny K.XaH B kauecTBe 0JJHOTO U3 MEPBBIX IIIATOB HA CBOEM IIOCTY HAIIPABHUII
B [lanary npenBapuTeIbHOIO IIPOU3BOJICTBA 3aIIPOC O BO30OHOBIICHUH PACCMOTPEHUs adraHckoro aena. OqHako
peub B HEM I1UIa O TIEPEOPHEHTALMH PabOThI Ha pacciieioBanue npectymienuid Taanoos u UT'NJI n nonmxenun
MIPUOPUTETHOCTH APYTUX acrekToB xena[51]. Ilpokypop o0ocHOBaN Takoe pelieHe, BO-IIEPBbIX, HEJJOCTaTKOM
(hMHAHCOBBIX U KaJJPOBBIX PECYPCOB, BO-BTOPBIX, 00OJIee CEPbe3HBIM, 110 €r0 MHEHHIO, XapaKTepoOM MPECTyIIICHUH,
COBEpILEHHBIX TEPPOPUCTHUECKUMH OPraHU3alUsIMU. B IpakTHUecKoM *ke IJIaHe 3TO 03HAYalo NpeKpalieHue
W3y4YEeHUs] aMepUKAHCKUX TpecTyIuIeHUH B adraHckoM Jene. Jlaxe ecnu npeanosoxuts, yro K.Xan noobpocoBectHO
UCXOJIUJI CYyTy0O0 M3 IIPaBOBBIX COOOPaKEHH, €ro peleHne JepUOPUTU3UPOBATh PACCIIEIOBAHIE IPECTYIUICHHH
BoeHHochykamx HATO HeBO3MOXHO OlLICHMBATh BHE KOHTEKCTa orpaHnduTeNbHbIX Mep CIIA npoTuB npeasiayiero
[Ipokypopa MYC. M0XHO TpeaOoI0KUTh, YTO UMEHHO 3TH CAaHKI[UU CTAJIU TJIaBHOM JBUXKYLIEH CUION CMEHBI
nonxona Kannenspuu [Ipokypopa MY C k paccienoBanuto o Adranucrany. [IpumedaTensHO, 4TO aMEPUKAHCKHE
CaHKUIMH MpoTuB npokypopa MYC 6sun otmeHens! 1 anpenst 2021 ropa[52], To ecTh MeHee yeM 4epes JiBa Mecsla
nociue BerymieHus K.XaHa B T0KHOCTS.

[MTonuTH3MpOBaHHBIN ITOIXO0/ TaKXKe MposBuiIcs B pacciienoBanu MY C curyarmu B ['py3un (MIMEIOTCS B BUIY COOBITHS
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B IOxwHO0# Ocetnu B urone-centsiope 2008 r.). B nannom aene Kannemspus [Ipokypopa MYC:

- ITOCTIE0BATEIFHO HTHOPHPOBAJIA MTOCTYNABINYI0 K Hel HH(GOPMANHNIO, CBUAETEIbCTBYIOILYIO O COBEPIICHUH MIPECTY-
IUIeHHUH 10 PUMCKOMY CTaTyTy Ipy3MHCKHMH BOCHHOCITY Kal[FIMU;

- Ha MPOTSDKEHUN MHOTHX JIET HE IPOSBIISIA aKTUBHOCTH B PACCIEAOBAHUY (OUYEBHIHO, OCO3HABAS, YTO MPUBICUCHUE K
OTBETCTBEHHOCTH IPEACTABUTEIICH JIUIITH OXHOW CTOPOHBI KOH(IMKTA OyAeT BOCIIPHHATO KaK HeOECIPUCTPACTHOE);

- 3aIpocHIIa BhIIady Op/ICPOB Ha apecT B OTHOIICHUH Tpex rpaxaad FOxuoit Ocetnn 10 mapra 2022 roza - CIycTs aBe
Hezenu nocie Hadana Poccueil ciennanbHOM BOSHHOH omepanuy i pe3koro 000CTpeHuUs Te0NOIUTHIECKOH 00CTaHOB-
KH;

- IIOCTIe BBIJAYU 3THX OPAEPOB 00OBSBMIIA O 3aKPBITHH PACCIECIOBaHNUS.

OTy NoCne10BaTeNbHOCTh COOBITHI CIIOKHO PAaCCMaTPUBATh HHAYE KaK MOATBEPKAECHHUE TOTO, YTO PacCIe0BaHNe
cUTyaluu B ['py3un ¢ caMoro Hadasna MBICIHIIOCH KaK ITOJTUTHYECKUN TPOEKT.

[MomuTryeckyto aHraxxupoBaHHOCTH MY C HILTIOCTPHUPYET U €T0 MOIX0A K paccieoBaHnIo cuTyannu B [lanectune.
Hecmotpst Ha o0mTie 3a10KyMEHTHPOBAaHHBIX IPECTYILICHNH 110 PUMCKOMY CTaTyTy, a TaKKE HEOAHOKPATHBIE
obpamenns B Cy1 pa3nugHBIX TocyaapcTB (cuTyarwst Oputa BriepBoie epenana MY C [Manectunoii emre B 2009
roxy[53], opurmansHo - B 2018 roxy, a takxke [lanectunoii, KOAP, bomusueit, barrmanem, Komopckumu octpoBamu
u Jxubytu B HOs10pe 2023 rona, Unnn u Mekcukoii B saBape 2024 r.), HagaTtoe B Mapte 2021 roga odumuansHOE
paccienoBanue (PaKTHIECKH CTOUT HA MECTE.

[TpumeuareneH, MOMUMO IIPOYETO, KOHTPACT MEXKIY IMOAX0A0M nreiicTBytomero Ilpoxypopa MYC (u ero
MIPEIIECTBeHHUKOB) K CUTyalnsiM Ha YKpanHe 1 B [lanecture. B mepsom ciyuae[54] K. Xan 28 ¢depans 2022 roxa
HaTpsAMYIO MIPHU3BaJl 3aMHTEPECOBAHHBIEC TOCYAApCTBa Nepeaats curyannio B MY C (1abs! m30exaTh HE0OXOJUMOCTH
obpamenus B [lanaTy npeaBapuTeNsHOTO IPOU3BOACTBA 32 Pa3peIICHUEM HadaTh paccie0BaHNE, YTO TpeOyeTcs B
cirydae Bo30yKICHHUS JIena o HHANHaTHBe camoro [Ipoxypopa). 1-2 MapTta TOro ke roja cuTyanus Oblia mepegaa
Cyny 39 rocynapctBamu, a yxe 2 mMapta [Ipokypop 0OBSBHI 0 Hayasie paccieI0BaHHUs.

B ciyuae xe c [TanectuHO# co BpeMeHH NepBOii Iepeqady mpomnuio 15 et, Ho paccieoBaHUe ITOYTH HE
npoaBuHyock[55]. bonee Toro, B 2023 roxy K.XaH u3 Bcex OTKPHITHIX PacciIeOBaHUH BBIIEIHI HA TTAJIECTUHCKYTO
CUTYAIINIO HauMEHbIHNH 006eM cpeacTs (944,1 Tric. eBpo). XOoTs yka3aHHas CyMMa B IISTh pa3 MEHbIIE O10KeTa

Ha yKpamHCKOe 1ocke (4499,8 TrIC. eBpo), MMEHHO Ha paccienoBanne o Ykpaute [Ipokypop MY C 3anpocun

y rocyaapcTs - yqacTHuKoB PC nomnomHuTENbHBIE JOOPOBOIBHBIE TOKEPTBOBAHMS. DTH U ApyTue (DaKThI Jalu
ocHOBaHHe Oosree 250 ropucTaM, MpaBO3AMIUTHAKAM U MTOTUTHKAM B 1ekadpe 2023 roga HalpaBUTh OTKPHITOE

mucbMo Accambiee rocyaapcTB - yaacTHUKOB MY C ¢ pHU3BIBOM IPOBEPUTH AesATeIbHOCTh K. XaHa Ha COOTBETCTBHE
JIeHCTBYIOINM cTaHAapTaM noBeaeHus [Ipokypopa MY C, B 9acTHOCTH IPUHITAIIAM OECIPUCTPACTHOCTH H 3aIrpeTa
JTUCKpUMHUHAIUHU[56].

Henp3s o6oiitn BHUManneM marn MY C B KOHTEKCTe YKPanHCKOTO KpHu3uca. Beimade oprepoB Ha apect 17 mapra 2023
TOfIa COIYTCTBOBAJIM, B YACTHOCTH, CJICTYIOLINE COOBITHS:

- 3aMeHa OTHOTO U3 Tpex cyxei [lamarsl mpenBaputensHOro mponssoacTBa 21 despans 2023 roga - 3a OIWH I€HB 110
noctymieHns oopamienust [Ipokypopa o CaHKIMOHUPOBAaHUM OPIEPOB HA APECT, XOTS M MPOU3BEACHHAS 110 IIPOCHOE
cyneu A.Murnya ([IPK), B3sBIIEro oTBoz co CCEUTKON Ha 3aHATOCTH IPYTUMH JIIaMHu;

- 0cBOOOX/IEHHE B TOT )K€ JIEHb W3 MECT JIMIIeHHS CBOOOoAHRI B BemkoOpuranuu pogaoro 6para [Ipokypopa, mycTs qaxe
0 J1aTe YCIOBHO-I0CPOYHOTO 0CBOOOXKICHHS ITOCIIE OTOBITHS TIOJIOBUHBI HA3HAYEHHOTO cpoKa 3akiroueHus (18 mecs-
11eB) OBLIO M3BECTHO CO JHS ero Hadana — 22 mas 2022 rona;

- BBIJIa4a OPJIEPOB 3a TPH AHS 10 IPOBEAEHHS JOHOPCKOM KOH(EPEHINH, Ha KOTOPOIl pearonaraics cOop cpeacTs Ha
paccieoBaHNe «POCCHICKAX BOSHHBIX MpeCTyIUIeHU» o muHm MY C.

OTH coBnaieHNs — 3aMeHa CyAbH, 0CBOOOXKAeHNE Ommkaiimero poactBenHuKa [Ipokypopa — K. Xana, Bergaua opaepa
Ha apecT HaKkaHyHe JOHOPCKOW KOH(epeHIINH, IPUBEIeHHbIe B OpuduHre opummansHoro npeacrasurexst MU/l Poccun
ot 30 mapTta 2023 rona, Jamu OCHOBAaHUS YTBEPKIATh, UYTO «BCS 3Ta HCTOPHSI ObUIAa IpHUAyMaHa 3apanee. .. [Ipokypop u
CYZIBH TOCITYIIHO CIIEAYIOT KypCy, yCTAHOBICHHOMY 3aIlaJHBIMHU CIIOHCOpaMm»[57].

[Tpobnems! B opranm3anuu nestensHocTa MY C

B nestensrOCcTH MY C HaNHIO LENBIHA PSIT OPraHU3aIMOHHBIX 0COOEHHOCTEH, KOTOPBIE CTAaBAT MO COMHEHHE
HE3aBHCUMOCTB, OECIIPUCTPACTHOCTH M IIETBHOCTH 3TOH CTPYKTYpPHI Kak opraHa npaBocyaus. Hanbomee 3aMeTHbIMH 13
HUX SIBISIFOTCS CIEIYIOIINE:

- YHUKaNbHAs pOJb MPOKYpOpa, KOTOPHIH MPEBPATHIICS MIPAKTUIECKH B KirtoueByto ¢purypy MYC. Umenno npokypop
MPUHUMAET PEIICHNE O HadaJle TOr0 WM HHOTO PACCIIeI0BAHMSA, KOHTPOIHPYET €T0 TEMI (B TOM YHCIIE PACTIPENEIISIs
pecypchl MEXIy pa3IndHBIMH PACCIEIOBAHUAMH), OTPEEISIET KPYT JIHL, IPUBJIEKAEMBIX K OTBETCTBEHHOCTH, IIPHHU-
MaeT peleHne o mpekpamieHny paccaegoBanus. Cynsun MY C MOTyT paccMaTpuBarh A€Na, 10 CyTH, HCKITIOYUTEIHHO 10
MpeACTaBICHUIO PoKypopa. [Ipu 3Tom 3amoxkenHblid B CTaryTe MEXaHN3M cy[eOHOT0 KOHTpoJsA[ 58] Hax aeiicTBUAMHU
MIPOKypOpa Ha MPaKTHKE OKa3aJcs Mano3(hGEeKTUBHBIM, a TPAAUIMOHHBIN I HAMOHAIBHBIX CHCTEM BEPTHKAIBHBIN
KOHTPOJIb CO CTOPOHBI BEIIIECTOSIIETO IIPOKypopa B MY C 110 HOHSITHBIM NIPHIHHAM OTCYTCTBYET.

B pesyinbTare, 10 BBIpaXXKEHHUIO OJJHOTO U3 MCCIIENOBATENCH, «MHP MOIYIHI HE3aBUCHMOTO IIPOKYpOpa,

HAJEJIEHHOT'O BJIACTBIO, IO KpallHEN Mepe C TOUKHU 3PEHMSI IPAKTUYECKUX MTOCIEACTBUI €ro NEeHCTBUI, CMEHSATh
npaButenseTBa»[59]. To, 9TO HHCTUTYT, NPETEHAYIOMMHA Ha YHUKAJIBHYIO POJIb B OTIIPABICHUH MEXTyHAPOIHOTO
YTOJIOBHOTO MTPABOCYIVSI, TIOJTHOCTBIO 3aBUCUT OT OJJHOTO JINIIA, HEOJKOHTPOIBHOTO KOMY-JIH00, HEIb3sI IPU3HATh
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CUTyaluel, COOTBETCTBYOIIEH HOpMAIIbHOMY 00yCTPONCTBY cyneOHOro oprana. bojee Toro, 1o MHEHHIO TOTO ke
HCCIIe0BaTeNs, «CTAHOBUTCS Bce 00Jiee OYEBHUIHBIM, YTO JOCTHKEHUE BBICOKOM LEIM yJalIeHUs! TOJIMTUKHU U3 00J1acTH
MEXTyHapOAHOM MPOKYPOPCKON AEATENBHOCTH HE TOJIBKO HEPEAIMCTUYHO, HO U IIOMIPOCTY HEBO3MOXKHO»[60].

- [Ipenycmorpennas PC (ctarbst 116) BO3MOKHOCTB «II0JTy4aTh U HCHOJIB30BaTh B KAY€CTBE JOTIOJIHUTEIILHBIX CPEJICTB
JI0OPOBOJIbHBIE B3HOCHI IIPABUTENILCTB, MEXYHAPOIHBIX OPraHn3alMid, OTAEIBHBIX JINL, KOPIIOpaLui n Ipyrux oopaso-
BaHM». BaxkHeHIMM TpeOoBaHNEM K CyleOHBIM OpraHaM SIBJISICTCS MX He3aBUCUMOCTh. OHa JI0JKHA OBITh HE TOJIBKO
(hopManbHOH, HO M ISUCTBUTENBLHOM U, Ooliee Toro, 3puMoil. Mexay TeM MY C mMpoKo MpakTHKYeT IIPHEM J100pOBOIIb-
HBIX B3HOCOB, B TOM YHCJI€ OT FOCYapCTB, KOTOPbIe MyOIn4YHO npu3biBatoT Cy[ pacciieioBaTh T€ WM HHBIE MIPECTYILIe-
HUSI KOHKPETHBIX TOCYIapCTB 1 auu[61].

Xotst popMasbHO B3HOCHI 3a4nCIIsitOTCs B OromkeT MY C 6e3 MpHUBS3KK K TOMY WJIM HHOMY PacciielOBaHHIO,

OUEBUJIHO, KaK MUHUMYM, TO, YTO CIIOHCHPYIOIEE FOCYJapCTBO UCXOAUT U3 UX «IIEJIEBOI0» UCIOIb30BAaHUS U B
OynyuieM OyneT NpUHUMATh PElleHHEe O HOBOM B3HOCE B 3aBUCHMOCTH OT TOTO, OBLJI JIM PEABIAYIINI B3HOC TIOTpaueH
Ha MHTEPECYIOIINE 3TO rocyaapcTBo Henn. GakThuyeckn peds HIET O CTPEMIICHHH 00eCIeYUTh HElIPaBOMEPHOE
NPEUMYIIECTBO 3aHHTEPECOBAHHON CTOPOHE B XOJI€ CYA€0HOr0 pacCMOTPEHUsI Jeja, YTO KBaIH(UIpyeTCs
MEXTyHapOAHO-IIPABOBBIMU aKTaMU O IPOTUBOAEHCTBUM KOPPYIIMH KaK HEOIIYCTUMOE BMEIIATEIbCTBO MM HOAKYTI
Cyna.

- BeiHeceHue npoTHBOpeYaluX ApYr APYTy peuieHuid. Pasymeercs, B mpakTuke Jr000ro cyna MOTYyT HMETh MECTO
OLIMOKH, KOTOPBIE MOJJIAIOTCSI HCIPABICHHUIO JIMOO BBIIECTOSIIMM CYAOM, JIMOO IIPH PACCMOTPEHUH TEM KE CYIO0M
HOBOTO JieJla aHaJIOTHYHOTO cofiepykanHus. Bmecte ¢ Tem or MY C, 0coOeHHO eciii yuecTh BBICOKHI YpPOBEHb MaTepu-
aNbHBIX 3apocoB 3Toro Cyza, rocyapcTBa-y4acTHUKH BIPaBe 0XKHUIATh MUHUMH3ALUK OLTHOOK M IPYTHX CUTYalUH,
TpeOyOILIMX 0TXO0/a OT paHee MPUHSITHIX penieHuil. [Ipakruka, ogHako, WuocTpupyeT ooparnoe. Hanbosee sipkum
IpUMepoM HernocaenosaTeabHocTH MY C SBISIOTCS pellieHus], BRIHOCUBIINECS B OTHOIIEHUH TEX MM UHBIX TOCy-
JIapCTB, KOTOpBIE OTKa3bIBaiIuch apectoBaTh IIpesunenta Cynana O.bammpa HeB3upas Ha Hanuuue BeiaHHOoro MYC
opAepa Ha apecT.

Tak, B pellieHUH, IPUHATOM B OTBET Ha TaKOH OTKa3 co CTOpOoHBI Manasu, IlanaTta mpenBapuTeIsHOrO NPOU3BOICTBA,
NPU3HAB CYIIECTBOBaHNE OOBIYHOM MEXTyHapOIHO-IIPABOBOI HOPMBI 00 HIMMYHHTETE TOCY IapCTBEHHBIX
JIOJDKHOCTHBIX JIMI] OT CyA€OHOTr0 IpeciieJOBaHMs, Jjaliee apaJoKCaIbHBIM 00pa3oM IPHIILIA K BEIBOLY O HATMYUH
UCKJIIOYEHHS U3 Hee, B CHIy KOTOPOro MMMYHUTET IJIaBbl OCY1apCTBa HE PAacIIpOCTPAHSETCs] HA OOBUHEHUS B
HanOosee TSHKKUX MEKITyHapOIHBIX IPECTYIUICHUSX, BBIABUHYThIE MEXAYHAPOAHBIMH CYACOHBIMU YUpEXICHUAMHU[62].
B pewennn o otkasy ot corpyaanuectsa ¢ MYC Jlemokparuueckoii Pecrryonnkn Konro[63] Tanara yrepxnana,
gyto CoBet BeszomacHocti OOH, nepenasas cutyaruio B Cyaane B Cya u TpeOys OT MPaBUTEIBCTBA 3TOTO FOCYIapCTBA
«B NOJIHOW Mepe coTpyaundath ¢ Cynom u [Ipokypopom 1 oka3bsiBaTh UM JIIO0YI0 HEOOXOIUMYIO TOMOIIBY, SIKOOBI
NoJipa3yMeBaeMbIM 00pa3oM OTMEHWII IMMYHUTET JIOOBIX JOJKHOCTHBIX Jinn Cynana[64].

PaccmarpuBas xano0y Mopaanuu Ha aHaigornuHoe pemenue [lanaTel mpeaBapuTENI-HOTO NPOU3BOJICTBA,
Anemsnuonnas nanata MYC, kak yka3aHo BBbIIIE, BBIJBHHYJIA HOBOE 00OCHOBAaHUE: I€CKaTh, B MEXYHAPOIHOM
IpaBe BOBCE HE CYIIECTBYET OOBIYHOM HOPMBI, IIPEyCMaTPUBAIONIEH IMMYHHUTET OT MEXK/TyHapOIHOH (a He
HalMOHAJILHOIT) yroyioBHOW ropucIuKiny, a MY C skoObI I€HCTBYET OT UMEHH BCETO MEKTyHaPOIHOTO COOOIIECTBA.
Taxum o6pazom, B Heagpax MY C chopMynrpoBaHbl KAK MUHUMYM TPU Pa3In4HBIX 000CHOBAHUS JUIsl OJHOH 1

TOM K€ MPaBOBOI MO3UIMH. HeT HyXIbl TOBOPUTB, UTO B pe3yJIbTaTe KaXK10€ U3 3THX 000CHOBAaHHUH OCTaNIOCh
HeyOeUTENbHBIM, a TJIaBHOE - OTCYTCTBYET ITPaBOBasi ONPE/ICIEHHOCTh OTHOCUTEIBHO TOT0, Kakyto nosuimo MYC
3aliMeT, KOTJa COOTBETCTBYIOIIUII BOIIPOC BCTAHET Mepesl HUM B CIEAYIOIIUN pa3.

- HeciocoGHOCTE cyzielt MpUXoAnTh K COMIACOBAaHHBIM MO3MLIUSM, BBIPaXKAIOIIAsCS B YpE3MEPHO PACIIPOCTPaHUBIIICHCS
NpaKTHKE 0CcOObIX MHEHHH cyzell. [IpaBoMepHOCTH caMoro 1o cebe HHCTUTYTa 0CO00T0 MHEHUSI CYJIbH HE MOJIEKHT
comuenno. Oquako B MYC cooTBeTcTByIOIIas IPaKTHKA IpHoOpera yrpupoBanHyto Gopmy. Tak, onHo U3 pemie-

Huil AnennsnuonHoi nanatel MY C, BeIHECEHHOE TpeMsi roIocaMy IIPOTUB JBYX U cOCTaBlIeHHOE Ha 80 cTpaHUIaX,
COIIPOBO’KIAIOCH COBMECTHBIM OCOOBIM MHEHHEM JIBYX CyJell MEHBIIMHCTBA Ha 269 cTpaHHILIaX, COBMECTHBIM 0COOBIM
MHEHHUEM JIBYX CyJiel OoNbIIMHCTBA Ha 34 cTpaHHMIiax 1 0cOOBIM MHEHHEM TPEThEro CyibH OosbimHeTBa Ha 117 crpa-
HUax[65].

Eme oHO penieHne, BBIHECEHHOE YETHIPbMSI TOJI0CaMH ITPOTUB OJHOTO M cOcTaBiIeHHoe Ha 90 cTpaHuuax, ObuIo
COIIPOBOXKJICHO COBMECTHBIM 0COOBIM MHEHHEM BCEX YETHIpEX cyJiei OosbinHcTBa Ha 190 cTpanunax, npuyem

caMo peIICHUE H300MITYEeT CChUTKaMH Ha 3T0 0c000e MHEHHE[66]. OO0BeM 0COOBIX MHCHHI CTABUT IO/ COMHEHHE
000CHOBaHHOCTh U YOEIMTEILHOCTh BHIHECEHHBIX peleHnid. KpoMe Toro, Bo BTopoM citydae CKiIabIBaeTCs
BIleYaTseHue, OyITO OCHOBHAS LIEJIb 0CO00r0 MHEHHS COCTOSUIA B TOM, YTOOBI 1aTh BO3MOXKHOCTh BKJIFOUHMTH B PELICHUE
CCBUIKH Ha HETO PajJy MOBBIIMICHUS «aBTOPUTETHOCTU» €ro cojepxkanus. Ha nene takue moaxoas! JUIIb TOAPBIBAIOT
aBropuret Cyna.

[Tpo6nema nerntumHocT MYC

Kak Ob110 MposeMOHCTpUPOBaHO BhIlIe, B pakTuke MY C naneko He eAMHUYHBI CTydau HapylIeHHst HOPM OOBIYHOTO
Y KOHBEHIIHOHHOT'O MEXIyHapOIHOTO IpaBa. B yacTHOCTH, peub HIET O MePCOHANBHBIX M (DYHKIMOHAIBHBIX
MMMYHHUTETaX JOJDKHOCTHBIX JIMI TOCYJapCTB, O MIPUHIIMIIE OTCYTCTBUS Y MEXKYHAPOIHBIX JOTOBOPOB 00s13aTEILHOM
CHJIBI JUIS TPETBUX CTOPOH, O MPUHIIUIIE JOOPOBOIBHOCTH NOAYMHEHHS TOCYIapCTBa IOPUCIUKIINU MEXTYHAPOIHBIX
CYJZIOB. DTH HOPMBI UMEIOT 0CO00 Ba)KHOE 3HAYCHUE B MEMKTyHAPOIHOI CHUCTEME, TaK KaK HEMOCPEICTBEHHO
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MPOHCTEKAIOT U3 OCHOBOIIOJATAOIET0 IPHHIIUIIA CyBEPEHHOTO PABEHCTBA TOCYJapPCTB.
Bonee Toro, B cBoeii nesitenpHOCTH CyJl CIMIIKOM PacIMPUTEIBHO TOJIKYET HOIOKEHUS caMoro Pumckoro

cTaryTa (B 4aCTHOCTH, OTHOCHTENBbHO Fopucauknnu Cyna ratione temporis u ratione loci, a Takke nmpuHIATA
KOMIUIEMEHTapHOCTH), SIBHO BBIXOJSI 32 pAMKH IPEIOCTaBICHHON €My IOCy1apCTBAMHU-Y9aCTHUKAMHU KOMIIETCHIIUH.
OT0 coueTaeTcs ¢ N30MpaTENFHBIM MPAaBOIPUMEHEHHEM, KOHTPIPOIYKTUBHON ponsio MY C B yperyimpoBaHun
KOH()JIMKTOB, €T0 MOABEPKEHHOCTHIO HEHAUIEXKAIIEMY TIOJIMTHIECKOMY JAaBICHHUIO, HCTIONb30BaHueM Cyza cTpaHaMu
JUISL CBEZICHUSI CUETOB C OIIIOHEHTaMH, BEBIHECEHHEM IPOTHBOPEYAINNX APYT APYTY PELICHHUH, a TaKkKe MpobieMaMu ¢
KOJUIETHAJIHOCTBHIO.

COBOKYITHOCTD 3THX HAPYIICHUI W HEJOCTATKOB, HX MOCIEAOBATEIbHBII U OCO3HAHHBIN XapaKTep, a TAKKe
poJieMOHCTpUpoBaHHbIe Cy/I0OM HECIIOCOOHOCTH M HEXEJIaHHE YCTPAHATh NX IO3BOJISIFOT TOBOPUTH O MOCTECHHON
yrpate MYC nerutumaOCTH[67].

Bce atH (hakTOpPEI B COBOKYITHOCTH YK€ MPUBEIHN K TOMY, YTO HEKOTOPBIE TOCYAapCTBa - yYaCTHUKHM PUMCKOro cratyTta
By u3 Hero (bypynnn u @unmnnmunst). J[pyrue B pa3Hoe BpeMs 3asIBIISUIH O COOTBETCTBYIOIIMX IUIAHAX, XOTS MOKa
uX He peanu3oBaiu (cM. «CTpaTeruio BEIXoaa» A(QPHKAaHCKOTO CO03a; YBEJOMIIEHHUS 0 BeIxoze u3 PC, criemanubie
I'am6wmett m FOAP u Bnocnencteun oro3Banueie). [Ipu 3ToM yyacTByromue B PUMcKkoM cTatyTe rocyaapcTsa B psiie
ClTlyJaeB OTKa3bIBAIOTCA COTpyaHn4aTh ¢ Kannemsapueii IIpokypopa (cutyanns B KeHnn) 1 HCIIOTHATH BBIJAaHHBIE
Cynom opaepa Ha apect (zeno O.bammpa).

3a mepuon ¢ 2015 rona ygactaukamu PC cTamu Bcero 4eTsIpe HOBBIX TOCYIApCTBa. 3a ATOT XKe IIEPHOT UMETI0 MECTO
JIBa COCTOSIBIIIUXCS BBIXOJA, /IBA HE3aBEPIICHHBIX BBIXOAA M OJJHO YBEIOMIIEHHE O HAMEPEHNH He OBITh cTOpoHOM PC.
DaxTHYECKH Mporiece pacmmperns ydactus B MY C npekparmics. 1o camo 1o cebe ObI10 ObI Hey TUBUTEIBHO IS
JIOTOBOPA, OTKPBITOTO [UISl MOAMICAHNS O0Jice YeTBEPTH BeKa Ha3a[, eciu 06l He (akT HeydacTus B PC kpynmHeHuX u
BIIMATENBHEHIINX TOCYJapCTB MHUPA, BKIIFOYAs TPEX U3 ISITH MOCTOSHHBIX WwieHoB Cb OOH, oTka3 oT coTpyIHHYeCTBa
C HUM II0 PAIY MPOU3BOCTB JIaK€ CO CTOPOHBI €T0 yYaCTHUKOB, COMHEHUSI B TIEPCIIEKTUBHOCTH COTPYJHUIECTBA C
MYC, BricKka3aHHBIE Ha YPOBHE OHOI PEeTHOHAIBHON MEXITPABUTEIBCTBEHHON OpraHn3anny - AQpPUKaHCKOTO CO03a,
a Takke yOenuTenbHas KPUTHKA €0 MPAaBOBBIX IMO3UIHI - IpyToii, JIuroit apabckux rocymapcTs.

OTH U Ipyrue 00CTOATENLCTBA Jal0T OCHOBAHMS T10JIaraTh, YTO ONPaBABIBAIOTCS OMACEHHS JaXe CaAMBIX
MOCJIEI0BATENFHBIX CTOPOHHNKOB MY C, mpHu3Hatomux, 4To «Ha cerogns Cya ocTaeTcst XpynKUM HHCTHUTYTOM, Ube
Oynymiee HeonpeaeneHHO»[68]. Kak Ob110 MoKa3aHo, OTBETCTBEHHOCTH 332 HEOMPABAABIINECS OKUIAAHUSA H, Ooiee
TOTO, 3pO3HI0 JIerHTUMHOCTH MY C NIEXXUT Ha cCaMOM OpraHM3aliy, €€ KOHKPETHBIX JODKHOCTHBIX JINIAX, a TAKKE Ha
rOCyZapcTBax M MHBIX CyOBEKTaX, CTPEMSIIIUXCS 3710yHOTPeOnTh CyneOHOM MpoLeaypoii Kak B CHIOMHHYTHBIX, TaK U
JIANIeKO UAYIINX HOJIUTHIECKUX IETISIX.

BriBoab!

1. Ilpu co3aanum MEXAyHAPOJHON OPTaHU3AINH, B TOM YHCIIE B BUIE OpraHa IMpaBoCyHs, TOCYIapCTBa HE BIIPaBe
HAJISNUTh OPTaHN3aIMIO TIOJIHOMOYHMSIMHU, KOTOPBIMU OHH HE 00JTa/lafoT caMu. B 4acTHOCTH, yronoBHas IOPHCANK-

IIUsI TOCYAApCTB B CHUTY OOIIETIPU3HAHHBIX HOPM MEXIyHApOIHOTO IIpaBa OrpaHUYe€Ha IMMYHHUTETOM HHOCTPAHHBIX
JOJDKHOCTHBIX JIIL. B 3THX yCIIOBHSX IOPUCIUKIMS CO3AaHHOTO TOCYIapCTBAMH MEKAYHAPOIHOTO OPTraHa YrOJIOBHOTO
MPaBOCYUs TAKXKe OTPaHUYCHA TAKUMHU nMMyHHTeTaMu. [Ipetensin MYC Ha T0, 4TO B CHITy CBOETO «MEXIYHAPOIHO-
TO» XapaKTepa OH HE CBA3aH JaHHBIM OTPAaHMYCHNEM IPUMEHHUTENBHO K JOJDKHOCTHBIM JIMIAM TOCYIapCTB, HE yIaCTBY-
10muXx B PUMcKoOM cTaTyTe, HE NMEIOT OCHOBAaHUII B MEXTyHapOIHOM IIPABE.

2. B cBoeit npaktike MY C HEOJHOKpaTHO HapymIal Kak MOJIOKEHHS COOCTBEHHOTO CTaTyTa, TaK M OOIIeTpH3HAHHBIC
HOPMBI MEXIyHapoaHOoTo 1pasa. Cpenu Hanbosiee 04EBUAHBIX HAPYIIEHHH - MOMBITKH OCYIIECTBICHHS IOPUCANKIINN B
OTHOIIECHWUH JIESTHUH, MPEANON0XKHUTEIFHO COBEPIICHHBIX HA TEPPUTOPUH U TPaXKIaHAMH TOCYIapCTBa, HE Y9acTBYIOIIE-
ro B PumckoMm craryre.

3. [Iperersnn MYC Ha YHUKAIBHYIO MEXIYHAPOAHYIO POJIb IPOUCTEKAOT U3 MPEACTABICHHS €0 co31areiei 00 oco-
60M BKJ1aJe yroJIOBHOTO NIPABOCYANS B JIETI0 YPEryIHPOBAHUS KOH(MIUKTOB U MMOCTKOH(IMKTHOTO MPUMHUPEHUS. DTUMHU
MPEACTaBICHNUAMH, B YaCTHOCTH, IPOIXNKTOBAHHI 3aJI0KeHHBIE B PuMckuii craryt hopmsl Baumoneticteust MYC ¢
Corerom bezonacaoctr OOH. Oxnnako npaktika MY C u peaknus TocyJapcTB  UX 00beAMHEHN Ha MHOTHE pellie-
Hust Cyna u ero [Ipokypopa mokasbpIBaeT, YT0 JaHHOMY WHCTUTYTY HE yAalI0Ch BIIUCATHCSA B MEXIYHAPOIHYIO CHCTEMY
noanepkanus Mupa u 6e3onacHoct. Hanporus, MY C HeogHOKpaTHO CTaHOBHIICS (DAaKTOPOM, OCIOKHSIOIIUM ypETy-
JMPOBaHNE MEXTOCYAAPCTBECHHBIX U BHYTPUIOCYJAPCTBEHHBIX IIPOTUBOPEUHIL.

4. 3HauNTeNBHBIE BOIPOCH BBI3BIBACT AeATENbHOCTH Cyna ¢ TOUKHM 3peHHMs CyAOTPOU3BOACTBA. B ero mpaktuke Heox-
HOKPATHO UMEIN MECTO MPOTUBOpPEUAIUe APYT ApyTy penieHus. OTMedaeTrcst 3M0ynoTpeOieHne MPakTHKON 0COOBIX
MHEHHHU Cy[eH, HOPOH MOIMEHSIOIUX cO00H O(hUITHAEHYI0O MOTUBUPOBKY pemieHni. HeoqHo3HauHO BEICTpanBaeTCst
B3aUMOJICHCTBHE CyACOHBIX MaNaT ¢ MIPOKYPOPOM, EANHOINYHBIE TOTHOMOYHS KOTOPOTO (DaKTUIECKHU CTaBST Cy[eH B
3aBHCHMOE OT HETO MOJIOKEHHE.

5. Tak Ha3bpIBaeMbIE OpZepa Ha apecT, BbIAAHHbIE MeKayHapOAHBIM YIOJIOBHBIM cyaoM B oTHoleHuu [Ipesunenra Poc-
cuiickoit @eneparin u yrnoaaomodeHHoro npu [Ipesunente Poccuiickoit eneparun mo npaBaM peOEHKa, SIBISIOTCS
HETIPABOMEPHBIMH C TOYKH 3PEHHS KaK 00IIEro MeXIyHapOoIHOTO Npasa, Tak U Pumckoro craryra. Beigas atu opaepa,
MY C kak MexIyHapOAHasl OpraHU3aLUs COBEPIINI MEXIYHAPOIHO-IPOTHBOIIPABHOE JIESTHHE.

6. HarimoHanmsHOE MCTIONHEHNE OPIEPOB Ha apecT, BeLAaHHBIX MY C, sBisercs GopMoii 0CyIeCTBICHHS TOCYIapCTBOM
CBOEH COOCTBEHHOH YTOJIOBHOH ropucAuKInH. [TombITKa HCTIOTHEHHS OpAepa Ha apecT, BemaHHOro MY C B OTHOIIEHUH
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JIOJDKHOCTHBIX JIUI] TOCYapCTB, HE ABNAONMXCs ydacTHUKaMu PC 1 B oTcyTcTBHE COOTBETCTBY!OLIErO perienust Cb
OOH, crana Obl HapylIEeHHEM HOPM 00 UMMYHHUTETaX H, CJIEJOBaTEJIbHO, MEKAYHAPOIHO-IIPOTHBOIIPABHBIM JICSTHUEM
COOTBETCTBYIOILETO TOCYAAPCTBA, BACKYIIMM MEXKIyHAPOIHYIO OTBETCTBEHHOCTh 3TOTO TOCYapCTBa.

7. B cBoeit gesarensHocTH MY C oTolen Kak OT CBOMX MEPBOHAYANIBHBIX LIeIeH, 3a10KeHHBIX PUMCKUM CTaTyToM, Tak

U B LI€JIOM OT HOPM U IPUHIIMIIOB MEXTyHApOAHOro nmpasa. Hanuiio npusHaxku ero nNoJuTU3aLUU U aHTQXKUPOBAaHHOCTH.
CoBokynHoCTh JonyckaeMbix MY C u ero npokypopoM HapyleHUH MeKIyHapOJHOIO NpaBa, MPOLEAYPHBIX YIyIle-
HU, BMEIIATEILCTBA IIOCTOPOHHUX MOJIUTHYECKHUX (DAaKTOPOB, IIO3BOJIIET CTABUTH BOmpoc 00 yrpare CyoM aBTopuTeTa
B TVIa3aX 3HAYNTEIBHOW YaCTH MEXYyHApOJHOTO COOOIIECTBA U KaK CIIEIICTBUE - €T0 JIETHTUMHOCTH.

Tlpunsturo PC npeniiectBoBaia JIMTENbHAS TOrOTOBUTEIbHAS paboTa, KOTOpasi CBHACTEIBCTBYET 00 0000
qyBCTBUTEIBHOCTH JJISl TOCYIAPCTB BOIIPOCOB, CBSI3aHHBIX C OCYIIECTBICHHEM MEX/yHapOAHOW YrOJIOBHOW IOCTUIIHH.
Tak, pazpadorannas B 1934 r. noj sruznoii Jiurn Hanuii Konsennust o co3nannu MesxayHapoHOTO yroJIOBHOTO

CyJla TaKk U He BCTYITWJIA B CHJIY, HE ITOJY4YHB JIOCTaTOYHOI'O KOJIMYECTBA paTH(UKAINI CO CTOPOHBI TOCYIApCTB.

CwM., Hanipumep: [onanckuii H.H. MexyHapoqHOe paBoCyue U NPeCTyNHUKY BOMHbI. JIeHunrpan, 1945. 119

c.; Bonesoosz A.I" icropudeckne n MeX/IyHapOJHO-IIPABOBbIE IPEIIIOCHUIKNA ()OPMUPOBAHHSI COBPEMEHHON CHCTEMBI
MEXKIyHApOIHO yronoBHo# rocturmu / A.I'.Bonesoms, B.A. BoneBons / MexayHapoIHOE YTOJIOBHOE PABO U
MexayHapoanas roctunus. 2008. Ne2. C. 2-9; Bassiouni Ch.M. Chronology of Efforts to Establish an International
Criminal Court // Revue internationale de droit pénal. 2015/3-4 (Vol. 86). P. 1163-1194.

2J171st cpaBHEHUsI: CTOPOHAMK BEHCKO# KOHBEHIIMH O MPaBe MEXIYyHAPOIHBIX TOTOBOPOB siBisiFoTest 116 rocynapcets,
JloroBopa o NMpHHIHIIAX JAEATEIBHOCTH FOCYAaPCTB 110 UCCIIEOBAHMIO M UCTIOIB30BAHHIO KOCMHYECKOT0 POCTPAHCTBA,
BKkJrouast JlyHy u ipyrue HebecHele Tena, - 114 rocyaapcrs.

B poccuiickoM 3KCIEPTHOM FOPHIMICCKOM COOOIIECTBE COMHEHHSI B COBMECTUMOCTH OTCYECTBEHHON MPABOBOM
cucrembl 1 PC BbICKa3bIBAINCH 33/0JIT0 JI0 IPUHATHS PELICHHS HE CTAHOBUTHCS €ro CTOpOHOH. CM.: Ty3myxamedos
b.P. Pumckuii ctatyT MY C: BO3MOKHBIC BOIIPOCHI KOHCTUTYIIHOHHOCTH // MOCKOBCKHI KYPHAT MEXKTyHAPOIHOTO
npasa. 2002 (2). C. 165-173. Bedepruxosa O.H. K Bonpocy o patudukanuu PumMckoro cratyra MexIyHapOIHOTO
YroJIoBHOTO cyaa // YronoBHoe cyonpoussoiuctso. 2010 (4). C. 13-19.

‘Takum 00pa3oM, C TOUKH 3pEHHS YHUCICHHOCTH HACEICHHs TOCYIapCTB, He y4acTByoInX B PC, 60IbIIMHCTBO
JKUTeNel 3emMiin HaxoAsTcs BHe ropucaukiuuu MY C.

SPedopos B Qpranmsanus O0benuHeHHBIX Hauuit, pyrue MesxayHapoaHble OpraHu3aiiy 1 ux poib B XXI Beke. M.
Jloroc, 2005. C. 53.

6shaw M. Tnternational Law, 8th Edition. Cambridge University Press, 2017. P. 1001; Mesxxynapoausiii cyx OOH.
Koncyneratuproe 3akimodcHue ot 11 anperst 1949 r. mo Bompocy o BO3MENICHUHU YyIIepOa, TOHECEHHOTO Ha CITyk0e
OOH. ICJ Reports, 1949. C. 9.

"Tpumepsl npusnedeHust MYC K OTBETCTBEHHOCTH JaeT MPAKTHKA A IMUHUCTPATHBHOTO TpHOyHana MexyHapoIHOi
OpraHM3alyy TPY/a, KyJa NepelatoT - U HEPEIKO BBIMIPBIBAIOT - TPYI0BbIe criops! ciayxamue MYC. Cwm., Hanpumep:
International Labour Organization. Administrative Tribunal, 132" Session. Judgment. Ne4405. P.-V. d. M. v. ICC, 7
July 2021. Tpubynain o6s3a1 MY C BBIIUIATHTE HACTCIHUKAM 3asIBUTCIBHUIIBI, H3bSIBUBIIUM HAMCPCHHE JOOUBATHCS
paccMOTpeHus Jielia 1ocje ee KOHYMHBI, 160 ThIC. €BpO B KauecTBE BO3MELICHHUS MaTeprualIbHOTO yuiepoa, 40 Teic. eBpo
- KOMIICHCAIIUU MOPAJIBHOTO BPella M 5 ThIC. €BPO - BO3MEIICHUS Cy1eOHBIX pacxonoB // https://www.ilo.org/dyn/triblex/
triblexmain.fullText?p lang=en&p judgment no=4405&p language code=EN

8Cm. moapobuee o nepenaye curyaiu B MYC Kot 1’HUByapom // https://www.icc-cpi.int/cdi

°CM. moapobHee o nepenaye curyain B MYC Ykpaunoii // https://www.icc-cpi.int/situations/ukraine

"BkitroueHsl B pe3ybTare npuHATHs nomnpaBok Kondepeniweit no 0630py, cocrossieiicst B Kammane B 2010 r.; k
HACTOSIEMY MOMEHTY BCTYITHIIU B CHIIY JUIs 45 rocyaapcTs.

HRubarm AT TIpecTyMICHHE arpeccri: 0OMaHyThl 0KUIAHUS MEXIYHAPOIHOTO YTOJOBHOTO mpasa // Beepoccuiickuit
KpuMmuHOsIorudeckuit sxypHai. 2019. T. 13. Ne2. C. 300-310.
https://www.icc-cpi.int/news/statement-prosecutor-international-criminal-court-fatou-bensouda-opening-preliminary-0
3Decision on the Prosecutor’s request for authorisation of an investigation pursuant to Art. 15 (3) of the Statute //
https://www.icc-cpi.int/court-record/icc-01/21-12

“Judgment on the appeal of the Republic of the Philippines against Pre-Trial Chamber I’s Authorisation // https://www.
icc-cpi.int/court-record/icc-01/21-77

15Tmrun L1 Teopust MexTyHApoHOTo mpaBa. M.: 1970. C. 362-366; Taranaes A.H. BeHckasi KOHBEHIUS O MIPaBe
MEKIyHapOIHBIX JOTOBOPOB - (koMMeHTapwHii). M.: FOpua. mut., 1997. C. 21-22.

toBezhanishviti M. [CC Appeal Judgement on the Philippines - Keeping the Court’s Post-Withdrawal Jurisdiction on Life
Support? // https://opiniojuris.org/2023/09/28/icc-appeal-judgment-on-the-philippines-keeping-the-courts-post-
withdrawal-jurisdiction-on-life-support/. [IpuHIun 106pOBOIBHOTO IPU3HAHKS TOCYAAPCTBAMH FOPUCAUKIIUH
MEXKTyHapOAHBIX CYZ0B HEOJAHOKPATHO NOATBep:kaancs B npakTuke MexayHnaponHoro Cyna OOH. Cwm., B yacTHOCTH:
Corfu Channel Case (Preliminary Objection), Judgment. 25 March 1948. ICJ Reports, 1948. P. 15 at P. 27; International
Court of Justice, Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Judgment of 4 June
2008, Reports of Judgments, Advisory Opinions and Orders, 2008. P. 177 et al. (ICJ Reports, 2008. P. 177). P. 27/200.
Para. 48. OH Takxe MOATBEPKIAACTCS TOKTPUHOM - cM., Haripumep: Shaw M. Op. cit. 2017. P. 817.
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CM. ITUCKYCCHIO 0 3aKITIOUNTENBHBIX mostoskeHusx (final clauses)  koHkpeTHO ctatsio 115 (ctatest 127 B
oxongarensHOM TekcTe PC): United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court. Vol. II: Summary records of the plenary meetings and of the meetings of the Committee
of the Whole. A/CONF.183/13 (Vol. 11). Cwm. takxe: Clark Roger S. Article 127 // Triffterer O. / Ambos K. The Rome
Statute of the International Criminal Court. A Commentary. 3% ed. P. 2322-2324.

¥Dissenting opinion of Judge Perrin de Brichambaut and Judge Lordkipanidze // https://www.icc-cpi.int/sites/default/
files/CourtRecords/0902ebd18051fd38.pdf, para. 26.

“Ibid. Para. 27.

https://www.icc-cpi.int/court-record/icc-roc463-01/18-1

2Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute”, NeICC-
RoC46(3)-01/18, 6 September 2018. Paras 70-72 // https://www.icc-cpi.int/court-record/icc-roc463-01/18-37

ZIbid. Para. 71.

ZIbid. Paras. 69-70.

246uilfoyle D The JCC pre-trial chamber decision on jurisdiction over the situation in Myanmar//Australian Journal of
International Affairs. 2019. Vol. 73. Nel. P. 5.

BArrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, ICJ Reports, 2002. P. 3 //
https://www.icj-cij.org/sites/default/files/case-related/121/121-20020214-JUD-01-00-EN.pdf. Para. 51.

26Van Alebeek Rosanne. The jmmunity of states and their officials in international criminal law and international human rights
law. Oxford University Press. 2008. P. 169.

Y"Tema « AIMMYHHUTET JODKHOCTHBIX JIMI TOCYaPCTBA OT HHOCTPAHHO YTOJIOBHOM IOPUCIUKIMI OblTa BKIIOUCHA

B porpamMmy padotsr KMII B 2007 r. Criertmansasie qoknagauku P.A Komoakua (2008-2011 rr.) u K.Ockobap
Opnargec (2012-2021 rr.) mOATOTOBHUIN IO HEll BOCEMb JOKJIAI0B, B IEPBOM YTCHUHU MPUHSAT COOTBETCTBYIOIITHIA
MPOEKT cTaTel // IMMyHHUTET TOHKHOCTHBIX JIUI TOCYapCTBa OT WHOCTPAHHON YTOJIOBHOW IOPUCIANKINA. TEKCTH U
3aroJIOBKH MIPOEKTOB CTAaTeH, MPUHATHIE PeakinOHHBIM KOMHTETOM B riepBoM uteHuH. JJox. A/CN.4/L.969, 31 May
2022.

ZSituation in Darfur, Sudan. Judgment in the Jordan Referral re Al-Bashir Appeal, NeICC-02/05-01/09 OA2, 6 May
2019 // https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019 02593.PDF

#Ibid. m. 115.

3Ibid. cHocku 336, 338, 339.

3'HekoTopble 3KCIEPTHI YBEPEHHO MPHICPKHUBAIOTCS 3TOM Touky 3perns // Sadat Leila Nadya. Heads of State and other
government officials before the International Criminal Court: The Uneasy Revolution Continues / Margaret Deguz-
man and Valerie Oosterveld. The Elgar Companion to the International Criminal Court. Cheltenham. 2020. P. 96-127;
JIpyTHe, B [IEJIOM COTJIaIIasiCh C Heto, BhIcKasbiBatoT comHeHus // De Wet Erika. Referrals to the International Criminal
Court Under Chapter VII of the United Nations Charter and the Immunity of Foreign State Officials // American Journal
of International Law Unbound. 2018. Vol. 112. P. 33-37. Ona Taxoke Hanuia oTpaXeHUe B 3aKITIOUCHISIX amici cur-
iae, M3II0KEHHBIX B TOCTAaHOBJICHNN ATEIUIAIOHHOH manatel Criericyaa mo Ceeppa-Jleone ot 31 mast 2004 1. B mene
npotuB Y. Taiinopa - Decision on Immunity from Jurisdiction, Section I. Submissions of amici curiae // https://www.
rscsl.org/Documents/Decisions/Taylor/Appeal/059/SCSL-03-01-1-059.pdf

32Cwm., manpumep: Mettraux G., Dugard J., du Plessis M. Heads of State Immunities, International Crimes and President
Bashir’s Visit to South Africa // International Criminal Law Review. 2018. 18 (4). P. 587-588.

SHOpHANYECKIM OCHOBAaHHEM ITOTO, B YaCTHOCTH, [ist [ epMaHnH, MOCTYKIIN AKT 0 6€30rOBOPOYHON KAIUTYJISILIAH
TepPMaHCKHUX BOOPYKEHHBIX CHII OT 8 Mast 1945 . u pa3BuBmIas ero Jlexmapanus o IOpaXeHU! | epMaHUH 1 B3ATHH Ha
ce0s BepxoBHOM Biactu B oTHomeHun [ epmarnu npasutensctBamu CCCP, Coenmnnennoro Koponesctsa, CILIA u
Bpemennbiv mpaButenseTBoM @panimy3ckoit Pecniyomuku ot 5 mroas 1945 .

3*Advisory Opinion of the International Court on the Legality of the Use by a State of Nuclear Weapons in Armed Con-
flict brought by the World Health Organization // ICJ Reports, 1996. Paras 24-27; Tyuxun I' M. Yxa3. cod. C. 367-372.
35dkande D TCC Appeals Chamber Holds that Heads of State Have No Immunity Under Customary International Law
Before International Tribunals // EJIL: Talk! Blog of the European Society of International Law, May 6, 2019; Jacobs
D. You have just entered Narnia: ICC Appeals Chamber adopts the worst possible solution on immunities in the Bashir
case. 6 May 2019 // https://dovjacobs.com/2019/05/06/you-have-just-entered-narnia-icc-appeals-chamber-adopts-the-
worst-possible-solution-on-immunities-in-the-bashir-case/.
3https://www.icc-cpi.int/news/situation-ukraine-icc-judges-issue-arrest-warrants-against-vladimir-vladimirovich-pu-
tin-and

3Thttps://tass.ru/politika/17301121, https://www.mid.ru/ru/foreign_policy/news/1859387/#9

3Cwm.: Russia/Ukraine: Statement by the [EU] High Representative following the ICC decision concerning the arrest
warrant against President Putin. 19.03.2023 // https://www.eeas.europa.eu/eeas/russiaukraine-statement-high-represen-
tative-following-icc-decision-concerning-arrest-warrant-against_en
Shttps://www.zeit.de/news/2023-03/19/buschmann-sind-zur-verhaftung-putins-verpflichtet, https://www.dublinnews.
com/news/273658937/if-putin-comes-to-ireland-he-would-be-arrested-says-dept-of-justice

4°Cwm., manipumep: Benyera E. The Failure of the International Criminal Court in Africa. Routledge. 2022.
“https://www.aljazeera.com/news/2008/7/19/sudan-genocide-charges-dangerous
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“The League of Arab States’ Observations on the Hashemite Kingdom of Jordan’s appeal against the “Decision under
article 87 (7) of the Rome Statute on the noncompliance by Jordan with the request by the Court for the arrest and sur-
render [of] Omar Al-Bashir”. ICC-02/05-01109. 16 July 2018 // https://www.icc-cpi.int/sites/default/files/CourtRecords/
CR2018 03714.PDF

dNouven S. - Perner W. Doing Justice to the Political: The International Criminal Court in Uganda and Sudan // The
European Journal of International Law. Vol. 21. Ne4. P. 941-965.

#Decision on the International Criminal Court, Assembly/Al/Dec.622(XXVIII). 28" Ordinary Session of the Assembly
of the Union. 30-31 January 2017. Para. 8 // https://au.int/sites/default/files/decisions/32520-sc19553 e original - as-
sembly decisions 621-641 - xxviii.pdf. Cm. Taxxke: Ngari Allan. Ctpateruu Boixojaa u3 MYC (kommenTapuii). The
AU’s (Other) ICC Strategy, 14 Feb. 2017 // https://issafrica.org/iss-today/the-aus-other-icc-strategy

#Situation in the Central African Republic in the Case of the Prosecutor v. Jean-Pierre Bemba Gombo. Judgment of
Chamber III. 21 March 2016 // https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02238.PDF
“46Situation in the Central African Republic in the Case of the Prosecutor v. Jean-Pierre Bemba Gombo, Judgment of the
Appeals Chamber. 8 June 2018 // https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2018_02984.PDF
“Thttps://www.icc-cpi.int/sites/default/files/CourtRecords/CR2020 01979.PDF.

48baley . Birkett Managing Frozen Assets at the International Criminal Court: The Fallout of the Bemba Acquittal. Journal
of International Criminal Justice. Vol. 18. Issue 3 July 2020. P. 765-790.

“MexTyHapoIHbIH TaKT O TPAXKIAHCKUX M NONUTHYeCKuX mpaBax 1966 1. I1. 1 ct. 9 u ap.

SBlocking Property of Certain Persons Associated With the International Criminal Court. Executive Order 13928 of
June 11, 2020 // https://www.federalregister.gov/documents/2020/06/15/2020-12953/blocking-property-of-certain-per-
sons-associated-with-the-international-criminal-court

SIStatement of the Prosecutor of the ICC, Karim A. Khan QC, following the application for an expedited order under
article 18(2) seeking authorization to resume investigations in the Situation in Afghanistan // https://www.icc-cpi.int/
news/statement-prosecutor-international-criminal-court-karim-khan-qc-following-application

S2Termination of Emergency With Respect to the International Criminal Court, Executive Order 14022 of April 1, 2021
// https://www.federalregister.gov/documents/2021/04/07/2021-07239/termination-of-emergency-with-respect-to-the-in-
ternational-criminal-court

$33anumapmmit Toraa noct [pokypopa MYC J.Mopeno-Okamiio Havai npeBapuTeibHOE paccieioBaHue, HO B

2012 r. 3aKpbUI €0 U3-32 HEBO3MOXKHOCTH ONPEICIUTD, siBysieTcs Jiu [lanectuHa rocyapcTBoM 1o cmeiciy PC //
https://www.icc-cpi.int/sites/default/files/NR/rdonlyres/C6162BBF-FEB9-4FAF-AFA9-836106D2694A/284387/
SituationinPalestine030412ENG.pdf

S*H3noxeHue mpoueccyanbHoit uctopuu // Odunmanshsiii caidt MYC // https://www.icc-cpi.int/situations/ukraine
SsMariniello T The JCC Prosecutor’s Double Standards in the Time of an Unfolding Genocide // https://opiniojuris.
org/2024/01/03/the-icc-prosecutors-double-standards-in-the-time-of-an-unfolding-genocide/.
Shttps://twailr.com/open-letter-to-the-assembly-of-state-parties-regarding-the-otps-engagement-with-situation-in-
palestine/; Cm. Taxke: Egian H., Rabbani M. Is the ICC Prosecutor Karim Khan fit tor Purpose? // https://www.
passblue.com/2023/11/28/is-the-icc-prosecutor-karim-khan-fit-for-purpose/#:~:text=Karim%20Khan%27s%20
unprecedented%20politicization%200f,t0%20address%20its%20declining%?20legitimacy
SThttps://www.mid.ru/tv/?1d=1860654&lang=ru#5

S8Cwm.: Turner Jenia lontcheva. Accountability of International Prosecutors // The Law and Practice of the International
Criminal Court/Carsten Stahn. Oxford, 2015. P. 383-407.

S9Schabas W4. < BRAVE NEW WORLD’: THE ROLE OF THE PROSECUTOR OF THE INTERNATIONAL
CRIMINAL COURT. Die Friedens-Warte. Vol. 83. Ne4. 10 Jahre Rom-Statut. IStGH (2008). P. 13.

Ibid. P. 30.

13asBrienne MUHUCTPA focTUlK Benukoopuranuu. 24.03.2022 1. // https://www.gov.uk/government/international-
coalition-to-support-icc-russia-war-crimes-investigation OduiuansHoe coodieHrne MUHUCTEPCTBA FOCTHIIUU U
oe3onacHoctr Hunepnanmos. 20.03.2023 r. // https://www.government.nl/latest/news/2023/03/20/extra-dutch-support-
for-the-international-criminal-court Odunuansroe coodmernne MU/ Upnanauu. 14.04.2022 t. // https://www.dfa.ie/
news-and-media/press-releases/ press-release-archive/2022/april-minister-for-foreign-affairs-simon-coveney-announc-
es-3-million-for-the-icc.php)

62Situation in Darfur, Sudan. Decision Pursuant to Article 87(7) of the Rome Statute on the Failure by the Republic

of Malawi to Comply with the Cooperation Requests Issued by the Court with Respect to the Arrest and Surrender

of Omar Hassan Ahmad Al Bashir. NeICC-02/05-01/09. 12 December 2011. Para. 43 // https://www.icc-cpi.int/sites/
default/files/CourtRecords/CR2011 21722.PDF. AprymMeHT 0 HENIPUMEHUMOCTH UMMYHUTETOB K MEX/{yHapOIHBIM
NPECTYIIICHUsIM ObLI, OJIHAKO, OTBEprHyT MexayHapoasbim cynoM OOH B ymomsiHyToM petiieHuu mo aeny «O6 opaepe
Ha apect ot 11 anpens 2000 r.». Para. 58.
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OPINION OF THE INTERNATIONAL LAW ADVISORY BOARD UNDER THE MINISTRY OF FOREIGN
AFFAIRS OF THE RUSSIAN FEDERATION PROBLEMS OF LEGALITY OF THE INTERNATIONAL
CRIMINAL COURT

The Legal Nature of the ICC

The International Criminal Court (ICC) was established by an international treaty, the Rome Statute, adopted on July 17,
1998[1]. As of March 1, 2024, 124 States have become parties to the Rome Statute. Despite the seemingly impressive
number of parties[2], this treaty cannot be considered universal. In particular, among the States not participating in it one
finds three of the five permanent members of the UN Security Council — Russia[3], China and the United States; the indus-
trially developed and densely populated India, Pakistan, Tiirkiye, Malaysia and Indonesia; Arab States, with the exception
of Jordan and Tunisia; and many other States[4].

At different points in time, some earlier signatories, namely Israel, Russia, the United States and Sudan, have declared
their intention not to become parties to the Rome Statute.

In contrast to sovereign States — the primary and main subjects of international law — international organisations are its
derivative (secondary) subjects, created by agreement between States. They are, “notwithstanding frequent assertions, ...
not some universal, supranational entities “absorbing” the sovereign rights of States and dictating to them the rules and
norms of conduct on the world stage”[5]. In any case, the scope of authority of international organisations cannot exceed
that of the States establishing them.

The exercise of judicial functions by the ICC does not contradict its legal nature as an international organisation. It follows
that the activities of the ICC as an interstate judicial body must be carried out in strict accordance with the provisions
of its constitutive treaty, i. e. the Rome Statute. At the same time, the application and interpretation of the Statute (and
other instruments governing the activity of the ICC) must be carried out on the basis of and in unconditional respect of
the norms of current international law, primarily the UN Charter and the principles of international law enshrined therein.
An inherent element of the legal personality of an international organisation is its capacity to incur responsibility for
internationally wrongful acts[6]. In 2011, the UN International Law Commission adopted the Draft Articles on the Re-
sponsibility of International Organisations, which to a large extent codified the rules of customary international law in
the area. It is quite logical to assume that international organisations exercising functions of a judicial body may, like any
other international organisation, commit wrongful acts and bear responsibility for them[7].

Jurisdiction of the ICC

As enshrined in the preamble to the Rome Statute and its Article 1, the ICC is meant to complement (rather than replace)
national jurisdictions. According to Article 5 of the Statute, the jurisdiction of the Court is limited to the most “serious
crimes of concern to the international community as a whole”. This category includes the crime of genocide, crimes
against humanity, war crimes and the crime of aggression. However, the ICC has jurisdiction over these crimes only if
they were committed on the territory (or on board a vessel or aircraft) of a State Party to the Rome Statute or by its national
(Article 12).

States non-parties to the Rome Statute may accept the ICC’s jurisdiction over the crimes listed in Article 5 (by means of
a special declaration) if the conditions set out in Article 12 of the Rome Statute are met. Cote d’Ivoire was the first to do
so in 2003 (10 years before it ratified the Statute)[8], followed by Ukraine in 2014[9].

With regard to the crime of aggression, according to Articles 15bis and 15ter of the Rome Statute[10], the ICC can only
exercise its jurisdiction when the situation concerned is referred to it by the UN Security Council or by the State itself [11].
Despite the said provisions of the Rome Statute limiting the jurisdiction of the ICC, including its jurisdiction ratione tem-
poris and ratione loci, in its practice the Court has repeatedly deviated from them and, in fact, acted beyond its powers.
Exercise of jurisdiction over a State that has withdrawn from the Rome Statute

In February 2018, the ICC Prosecutor announced the launch of a preliminary examination of the situation in the Phil-
ippines [12]. On March 16, 2018, the Philippines notified the UN Secretary-General of its withdrawal from the Rome
Statute. On March 17, 2019, the withdrawal became effective (under Article 127 of the Statute, it shall take effect one year
after the date of receipt of the notification of withdrawal, unless the notification specifies a later date).

As of March 17, 2019, the case was at the “preliminary examination” stage. It was not until 2021, when the Philippines
was no longer a party to the Rome Statute, that the Prosecutor sought and obtained the consent of the Pre-Trial Chamber
to launch a full investigation[13]. In 2023, the decision was upheld by the Appeals Chamber[14] (by a minimal margin of
one vote, three judges to two, the latter expressing their arguments in a dissenting opinion).

According to Article 5 of the 1969 Vienna Convention on the Law of Treaties, it “applies to any treaty which is the con-
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stituent instrument of an international organization and to any treaty adopted within the framework of an international
organization[15]. It means, in particular, that each State has the sovereign right to withdraw from the constituent treaty
of an international organization (in the case of the ICC, it is enshrined in Article 127 of the Roma Statute). The initiation
of an investigation into the situation of a State that has withdrawn from the Rome Statute by the Court is inconsistent with
the abovementioned right. It also contradicts the sovereign right of each State to consent to submit to the jurisdiction of
an international court[16].

Article 127, paragraph 2, of the Rome Statute does provide that withdrawal from that treaty does not relieve a State from
fulfilling the obligations that arose during its participation in the Statute. However, this provision specifies Article 70 of
the 1969 Vienna Convention on the Law of Treaties: the withdrawal of a State from a treaty does not affect the obligations
it had incurred during the period of its implementation. This provision must be interpreted in light of the fundamental
principle of the law of treaties: a treaty is binding only on its parties. The obligation to cooperate with the ICC under Arti-
cle 86 of the Rome Statute applies only to the parties to that treaty. In Article 70 of the Vienna Convention itself, the rule
on the maintenance of obligations incurred prior to withdrawal (paragraph 1 (b)) is preceded by the provision establishing
that, upon withdrawal from a treaty, a State is released from any obligation to perform it in the future (paragraph 1 (a)).
There is no evidence suggesting that Article 127 of the Rome Statute is an additional arrangement extending the obliga-
tions of States terminating their participation in the ICC beyond those enshrined in Article 70 of the Vienna Convention.
In particular, such reading is not confirmed by travaux préparatoires of the Rome conference[17]. Therefore, when a State
withdraws from the Rome Statute, it may only be bound by the duties that arose during its participation in the treaty, which
includes the specific requests for cooperation that the ICC made to the State prior to its withdrawal from the Statute. After
the withdrawal, no new duty of a State towards the Court can arise. A different interpretation would mean permanently
subjecting a withdrawing State to all obligations under the Statute, that is to say, effectively invalidating the very idea of
a withdrawal from a treaty.

Thus, one should agree with the judges of the Appeals Chamber who voted against upholding the decision to open an
investigation. In their view, the conditions for the Court to exercise its jurisdiction as specified in Article 12 of the Rome
Statute should exist at the time of its invocation in accordance with Article 13 of the Statute, i. e. at the time when the
Pre-Trial Chamber of the ICC authorises an investigation into the situation[18]. As rightly pointed out in the Dissenting
opinion, it is crucial in this case that the Philippines had withdrawn from the Statute prior to the Prosecutor’s request to
initiate an investigation[19]. It is noteworthy that the judges voting in favour of the decision did not argue with this thesis
but preferred not to address the issue at all, citing procedural obstacles.

Violation of jurisdiction ratione loci

The “situation in Bangladesh” under investigation of the ICC Prosecutor concerns the alleged “forcible deportation” of
Rohingyas from Myanmar to Bangladesh as a crime against humanity under Article 7, paragraph 1 (d) of the Rome Stat-
ute. In 2018, the Office of the Prosecutor of the ICC[20] and later its Pre-Trial Chamber[21] concluded that the conditions
for the exercise of jurisdiction by the Court under Article 12, paragraph 2 (a) of the Rome Statute were in place. According
to the paragraph cited, the Court has jurisdiction if the “State on whose territory the act occurred” is a party to the Statute.
Meanwhile, Myanmar is not a party to the treaty and has not even signed it.

As follows from the ICC’s reasoning, deportation is an “inherently transboundary crime”[22] and, therefore, the transfer
of Rohingyas from Myanmar to Bangladesh is a crime partially committed on the territory of Bangladesh (which alleged-
ly allows applying Article 12 para 2 (a) of the Rome Statute). The Court considered this evidence sufficient to establish its
jurisdiction, despite the fact that Bangladesh is neither the State on whose territory the acts were committed nor the State
of nationality of the alleged offenders.

According to the logic of the ICC, a restrictive interpretation of Article 12, paragraph 2 (a) would be contrary to the object
and purpose of the Rome Statute[23]. Thus, rendering their judgement, the Pre-Trial Chamber judges refused to take into
account the intention of States drafting the Statute to restrict the interpretation of territorial jurisdiction in such cases[24].
Therefore, as in the case of the Philippines, the ICC is seeking to exercise jurisdiction over a State non-party to the Rome
Statute. While in the case of the Philippines it extended the provision of Article 127 on the “residual” obligations of a
withdrawing State, in the case of Myanmar it arbitrarily extended its jurisdiction to a State that had never been a party to
the Statute, on the ground that the crimes under investigation were “partially” committed on the territory of Bangladesh.
ICC and Immunities of State Officials

According to the Judgment of the International Court of Justice of February 14, 2002, in the Arrest Warrant Case (Demo-
cratic Republic of the Congo v. Belgium), “in international law it is firmly established that, as also diplomatic and consul-
ar agents, certain holders of high-ranking office in a State, such as the Head of State, Head of Government and Minister for
Foreign Affairs, enjoy immunities from jurisdiction in other States, both civil and criminal”’[25]. That position is widely
supported by publicists[26] and members of the UN International Law Commission[27].

As regards State Parties to the Rome Statute, the provisions of Article 27, paragraph 2, apply according to which “immu-
nities or special procedural rules which may attach to the official capacity of a person, whether under national or inter-
national law, shall not bar the Court from exercising its jurisdiction over such a person”. Therefore, State Parties to the
Statute came to agreement that for the purposes of exercising the criminal jurisdiction of the ICC immunities do not apply
as between them. In other words, some kind of collective waiver of the immunity of State Parties’ officials in favour of
the ICC jurisdiction exists by virtue of the treaty.

Meanwhile, according to Article 98, paragraph 1, of the Rome Statute “The Court may not proceed with a request for sur-
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render or assistance which would require the requested State to act inconsistently with its obligations under international
law with respect to the State or diplomatic immunity of a person or property of a third State, unless the Court can first
obtain the cooperation of that third State for the waiver of the immunity”. These provisions apply, in particular, to requests
for assistance concering surrender of an official of a State non-party to the Statute.

In 2019, the Appeals Division of the ICC groundlessly asserted in its Judgment in the case of Sudanese President Al-
Bashir (appeal filed by Jordan)[28] the absence of a rule of customary international law prescribing that the Heads of State
enjoy immunity from jurisdiction of international courts. According to the Judgment, such courts “when adjudicating
international crimes, do not act on behalf of a particular State or States. Rather, international courts act on behalf of the
international community as a whole”[29].

In the meantime, only ICC Member States could waive their officials’ immunities in relations among themselves and with
the Court by becoming a party to a treaty (namely, Rome Statute). As concerns States that are not parties to the Statute,
the general international law norms on immunities of State officials apply in whole to relations among them as well as to
relations between them and ICC Member States.

It is sometimes asserted that immunity from international criminal jurisdiction is not an international custom[30]. They
argue that as no permanent international criminal institutions existed before 1990s, neither general practice nor opinio
juris could be established which would form such a custom. That argument should be rejected. The fact that each State
Party to the Rome Statute is bound by the international law norms governing immunities of State officials is indisputable.
These norms define the limits of exercise of criminal jurisdiction by any such State. They correspond to the rights of other
States to have their State officials’ immunity from foreign criminal jurisdiction respected. Therefore, several States, and
even a considerable number of States, may not conclude a treaty circumventing these norms and infringing upon the rights
of third States mentioned above.

Another argument commonly referred to is the practice of the Nuremberg and Tokyo Military Tribunals established at
the end of the Second World War as well as the International Criminal Tribunals for the former Yugoslavia and Rwanda
which did not apply immunities of State officials[31]. This evidence should be considered inconclusive as well. Neither
Germany nor Japan advanced the issue of immunity of their State officials, which they could not even have done, their
sovereign rights being exercised by the victorious powers[32]. As for the International Criminal Tribunals for the former
Yugoslavia and Rwanda, those were created by virtue of the UN Security Council resolutions, respect of the obligatory
provisions of which prevails upon other international law obligations of States according to Article 103 of the UN Charter.
To conclude, ICC arguments in the Al-Bashir case are nothing but an attempt of the Court to arbitrarily and unilaterally
extend the scope of its competence while limiting the sovereign rights of States non-parties to the Rome Statute. Such an
approach contradicts the principle pacta tertiis nec nocent nec prosunt enshrined in Article 34 of the 1969 Vienna Con-
vention on the Law of the Treaties, according to which a treaty may not create either obligations or rights for a third State
without its consent. In this case, principles of the law of international organisations are infringed as well, in particular the
principles of speciality and unacceptability of ultra vires acts by international organisations[33]. The Appeals Chamber’s
assertion about the absence of international customary norm vesting State officials with immunity from criminal prose-
cution by international jurisdictions cannot be supported by either State practice or opinio juris. It is not surprising that it
sparked vivid objections within the expert community[34].

On March 17, 2023, the ICC announced the issuance by the Pre-Trial Chamber of arrest warrants against the President
of the Russian Federation and the Presidential Commissioner for Children’s Rights. The text of the warrants has been un-
disclosed “in order to protect victims and witnesses and also to safeguard the investigation”[35]. Official representatives
of the Russian Federation have qualified the warrants as legally void[36]. On the contrary, some States’ and international
organisations’ officials “commended” issuance thereof[37]. Moreover, some of them declared willingness to enforce the
warrants[38].

Adding to the absurdity of the accusations giving rise to the warrants issued (the evacuation of children from the frontline
being unfoundedly alleged to constitute “unlawful deportation”), the decision was issued in violation of the generally rec-
ognised principles and norms of international law governing immunities of State officials including the absolute immunity
of the current Head of State from foreign criminal jurisdiction.

The legal consequence of issuance of the ICC warrant consists in obliging State Parties to the Rome Statute to arrest the
individual in respect of whom the warrant was issued. However, in case of individuals enjoying immunity as officials of
a State non-party to the Rome Statute which does not cooperate with the ICC, the issuance of warrant results in violation
of Article 98 of the Rome Statute and is, therefore, unlawful.

The attempts to enforce the warrants thus issued shall be unlawful as well. It is important to emphasize that the ICC does
not possess a coercive apparatus of its own. Hence, the arrest warrants can only be enforced through measures taken
by law enforcement authorities of States. These measures constitute a form of exercise by the executing State of its own
jurisdiction. As demonstrated above, the fact that the warrants were issued by the ICC, not by national law enforcement
authorities, does not exempt the State from obligation to respect immunities of foreign State officials.

Given the above analysis, an attempt of any State to enforce the “warrant for arrest” of March 17, 2023, would constitute
an internationally wrongful act giving rise to international responsibility.

ICC role in conflict settlement

The States creating the ICC were guided by the idea that prosecution of individuals responsible for the most serious
international crimes by an international jurisdiction would facilitate conflict settlement and post-conflict reconciliation.
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Thus, the Rome Statute enshrines a procedure of cooperation between the Court and the UN Security Council as the main
international body responsible for the maintenance of international peace and security. UN SC may refer to the Court any
situation for investigation as well as suspend an investigation initiated. Therefore, the ICC was designed as an element of
conflict settlement system under the auspices of the United Nations. In practice, the results of ICC activities as a peace
maintaining body are, to say the least, controversial[39].

For instance, not only was the prosecution of the then-President of Sudan Omar Al-Bashir (the “Situation in Darfur” was
referred to the Court by the UN SC in 2005) conducted in violation of international law norms governing the immuni-
ty of State officials, but it also compromised the efforts of mediators aimed at conflict resolution within the region. In
particular, Arab League officials asserted that the decision of the ICC creates “a dangerous precedent” in the system of
international relations and may negatively impact the situation in Sudan as well as in the region in general[40]. When
Jordan appealed one of ICC decisions regarding Mr Al-Bashir, Arab League submitted to the Court detailed arguments
supporting Jordan’s application and declared that the goals of international justice “cannot be achieved at any cost. The
fight against impunity must take place within the framework of international law, including the rules that aim to guarantee
orderly relations between States”[41].

It is significant that no single State enforced the arrest warrant againt Mr Al-Bashir. One cannot help suggesting that Af-
rican States were guided by the understanding that, on the one hand, Al-Bashir enjoyed immunity and, on the other hand,
thatthe ICC prosecution was counter-productive.

To conclude, the role of the Court in the “Darfur case” cannot be called a success either from the standpoint of adminis-
tration of justice or from that of national reconciliation. On the contrary, the measures taken by the ICC de facto escalated
the tensions in East Africa[42] and led to a long-term discord between the Court and the African Union.

Another example of the Court’s acting without taking into account the actual context of political settlement was the in-
vestigation into the situation in Kenya. In 2013, Uhuru Kenyatta, who was under charges of the Court (connected with the
internal political crisis of 2007-2008), was elected President of the country. As a result, the ICC found itself in the position
of a body trying, by prosecuting an individual, to promote a resolution of a situation that in fact had already been resolved
through compromises between political forces and votes of the citizens. The investigation was closed in 2015 because of
insufficient evidence. As a result, the long-term work of the ICC in Kenya did not lead to results either in terms of directly
implementing criminal justice (in the case involving a total of 8 people not a single sentence was passed), or in terms of
facilitating the resolution of the internal political conflict.

The abovementioned examples (the list could be continued) indicate that the ICC, instead of serving as a means of peace-
ful settlement of disputes, often becomes a source of new conflicts or problems.

In general, the fact that for a long time after the commencement of its work in 2002 the Court handled exclusively Afri-
can cases (situations in the Democratic Republic of the Congo, Central African Republic, Uganda, Sudan, Kenya, Libya,
Cote d’Ivoire, Mali) triggered the development by the African Union of an advisory “Withdrawal Strategy from the ICC”,
which was approved by its highest authority, the Assembly of the Union[43].

Unfounded criminal prosecution of persons

The ICC also faces challenges in respecting fundamental human rights, including protection from unlawful and un-
founded prosecution. The most striking example in this regard is the case of the former Vice-President of the Democratic
Republic of the Congo, Jean-Pierre Bemba, who was sentenced by the ICC to 18 years in prison. In June 2018 (after 10
years in custody at the ICC detention centre in the Hague), the ICC Appeals Chamber reversed his 2016 first instance con-
viction[44] and acquitted him of all charges of war crimes and crimes against humanity in the Central African Republic
committed in the period from 2002 to 2003[45].

Mr Bemba went on to request that the ICC pay him compensation in the amount of 68 million euros for ten years of un-
justified detention and for damage to his property seized in Belgium, Portugal and the DRC in accordance with an ICC
order. This request was based on Article 85, paragraph 3, of the Rome Statute, which provides for the possibility of com-
pensation in exceptional circumstances when a “gross and obvious miscarriage of justice” is discovered.

It is noteworthy that this was already the third claim for compensation addressed to the Court by persons acquitted follow-
ing a trial (although the previous two involved significantly different sums of compensation: 906.3 thousand euros in the
case of Mathieu Ngudjolo and 27 thousand euros in the case of Jean -Jacques Mangenda-Kabongo). Nevertheless, as in
the two previous cases, the ICC rejected Mr Bemba’s claim without any convincing grounds[46]. Thus, it avoided clarify-
ing important issues regarding proper compensation to persons subjected to unjustified criminal prosecution by the Court,
as well as the liability of the ICC and its Member States enforcing its orders for failure to ensure the safety of the seized
property of the defendants[47]. This situation demonstrates structural problems in the activities of the ICC, resulting in its
violation of fundamental human rights guaranteed by universal and regional treaties[48].

A politicized approach to the administration of justice

The administration of international justice inevitably implies a strong political component. It is natural for an international
judicial body to take political considerations into account (as evidenced above, in the case of Kenya, it was the Court’s
failure to take into account objective political developments which led to the stalemate in the investigation). Nevertheless,
decisions of international courts must be based on law; political factors must be considered to the extent they support legal
conclusions. In this regard, the following instances demonstrate the Court’s excessive reliance on political considerations.
This reliance, along with the desire of certain States to exert undue political pressure on the ICC, has become particularly
pronounced since the Court began examining the alleged crimes committed by U.S. military personnel in Afghanistan. An
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unprecedented development in the history of international judicial bodies was the decision by the President of the United
States, Donald Trump, to impose individual restrictive measures against the ICC Prosecutor, Fatou Bensouda, several
high-ranking officials from her office and even their family members[49]. Moreover, the United States threatened to im-
plement restrictive measures against any legal entities or individuals who would assist the ICC in conducting activities
that contradict the interests of the US.

As one of the early steps at his new post, Karim Khan, who succeeded Ms Bensouda in February 2021, submitted a re-
quest to the Pre-Trial Chamber to reopen the Afghanistan case. However, the request focused on re-investigating crimes
committed by the Taliban and ISIL and downplaying other aspects of the case[50]. The Prosecutor justified this decision,
first, by a lack of resources and, second, by what he considered to be the more serious nature of the offences committed by
terrorist organisations. In practice, however, this meant terminating the investigation into U.S. crimes in the Afghanistan
case. Even if we assume that Mr Khan acted in good faith based solely on legal considerations, his decision to “deprior-
itize” the investigation of NATO soldiers’ crimes cannot be assessed outside the context of the US restrictive measures
against the former ICC Prosecutor. One cannot help suggesting that these measures were a significant force driving the
Office of the ICC Prosecutor to change its approach to the Afghanistan investigation. It is noteworthy that the United
States’ restrictive measures against the ICC former Prosecutor were lifted on April 1, 2021[51], less than two months after
Mr Khan assumed office.

The politicized approach is also evident in ICC investigation into the “situation in Georgia”, referring to events in South
Ossetia from July to September 2008. In this instance, the Office of the ICC Prosecutor:

consistently ignored information it received confirming that crimes under the Rome Statute were committed by Georgian
military personnel;

was inactive in its investigation for several years, apparently realising that prosecuting representatives of only one party
to the conflict may be perceived as bias;

on March 10, 2022, requested issuance of arrest warrants for three South Ossetian nationals, two weeks after the launch
by the Russian Federation of the special military operation in Ukraine;

following the issuance of the warrants, announced the termination of the investigation.

It is difficult to consider this sequence of events as anything but evidence to the fact that the investigation into the “situa-
tion in Georgia” had been designed as a political undertaking from its inception.

The political bias of the ICC is also illustrated by its approach to investigating the “situation in Palestine”. Despite the
abundance of documented crimes under the Rome Statute, as well as repeated referrals to the Court by various States (the
situation was first “referred” to the ICC by Palestine back in 2009[52], then formally again in 2018, after that by Palestine,
South Africa, Bolivia, Bangladesh, Comoros and Djibouti in November, 2023, and finally by Chile and Mexico in January
2024), the official investigation, which began in March 2021, de facto stands still.

Among other things, the contrast between the approach of the current ICC Prosecutor (and his predecessors) to the situa-
tions in Ukraine and Palestine is noteworthy. In the first case[53], on February 28, 2022, Mr. Khan directly called on the
States concerned to “refer” the situation to the ICC (in order to avoid applying to the Pre-Trial Chamber for permission
to initiate an investigation, which is required when a case is initiated by the Prosecutor himself). On March 1-2 , the
situation was “referred” to the Court by 39 States, and as soon as March 2 the Prosecutor announced the initiation of the
investigation.

In the case of Palestine, however, 15 years have passed since the first “reference”, but the investigation has hardly pro-
gressed[54]. Moreover, in 2023, Mr Khan allocated the least funding (944.1 thousand euros) to the Palestinian situation
out of all open investigations. Although the sum mentioned is five times less than the budget for the Ukrainian” case
(4499.8 thousand euros), it was for the investigation on Ukraine that the ICC Prosecutor requested additional voluntary
donations from State Parties to the Rome Statute. These as well as other facts gave grounds for more than 250 lawyers,
human rights activists and politicians to send an open letter to the Assembly of the ICC Member States in December 2023
with a call to review Mr Khan’s activities’ compatibility with the current Standards of Conduct of the ICC Prosecutor, in
particular as regards the principles of impartiality and the prohibition of discrimination[55].

Finally, the measures taken by the ICC in the context of the Ukrainian crisis were accompanied by evident political ma-
nipulation. The issuance of the arrest warrants on March 17, 2023, was accompanied, inter alia, by the following events:
replacement of one of the three judges of the Pre-Trial Chamber one day before the Prosecutor’s request to authorise the
issuance of the arrest warrants was received;

release on parole of the Prosecutor’s brother from detention in the United Kingdom on the same day;

issuance of the warrants three days before the donor conference aimed to raise funds for the ICC investigation.

These circumstances, cited in the briefing by the Russian Foreign Ministry Spokesperson dated March 30, 2023, gave
her grounds for asserting that “the Prosecutor and the judges are obediently following the course set by Western spon-
sors”’[56].

Problems in the organisation of the ICC activities

There are a number of organizational particularities of the ICC that call into question its independence, impartiality and
integrity as a judicial body. The most notable of these are the following:

The unique role of the Prosecutor, who has virtually become the central figure of the ICC. It is the Prosecutor who makes
a decision on whether to initiate an investigation, controls its pace (including by allocating resources to different investi-
gations), determines the list of persons to be prosecuted, and decides whether to terminate an investigation. In fact, ICC
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Judges can hear cases exclusively upon the Prosecutor’s submission. At the same time, the mechanism of judicial con-
trol[57] over the measures taken by the Prosecutor enshrined in the Statute has proven to be ineffective in practice, and
a vertical control by a superior prosecutor, traditional in national legal systems, is understandably absent in the ICC. As
a result, as one researcher put it, “the world acquired an independent prosecutor vested with the power, at least in terms
of practical consequences of his actions, to change governments”[58]. The fact that a body claiming a special role in the
administration of international criminal justice is entirely dependent on a single individual falling outside of anybody’s
control cannot be recognized as a situation consistent with the criteria of a proper organization of a judicial body. More-
over, according to the same researcher, “it is becoming increasingly clear that achieving the lofty goal of removing policy
from the field of international prosecutorial activity is not only unrealistic, but simply impossible”’[59];

The possibility to “receive and utilize, as additional funds, voluntary contributions from Governments, international orga-
nizations, individuals, corporations and other entities” provided for in the Rome Statute (Article 116). The most important
requirement for a judicial body is its independence, which should be not only formal, but also effective and, moreover,
visible. Meanwhile, the ICC has a wide practice of accepting voluntary contributions, including from States that publicly
call on the Court to investigate certain crimes of particular States and individuals[60]. While contributions are formally
credited to the ICC budget without being tied to a specific investigation, it is clear that at least the sponsoring State as-
sumes their “intended” use and decides on providing further contributions depending on whether the previous ones have
been spent on purposes of interest to that State. In fact, this leads to a desire to provide an unfair advantage to an interested
party in the course of judicial consideration of a case, which as amounts to inadmissible interference or even bribery of
the Court under international legal acts on combating corruption.

Rendering contradictory decisions. Of course, errors may occur in practice of any court, and they can be rectified either
by a higher court or by the same court hearing a new similar case. However, Member States have the right to expect the
ICC to minimize errors and other situations requiring deviations from earlier decisions, especially given the high level of
financial demands of the Court. Practice, however, illustrates the opposite. The most striking example of the ICC’s incon-
sistency are the decisions rendered in respect of States that refused to arrest the President of the Sudan, Omar Al-Bashir,
despite the existence of an arrest warrant issued by the ICC. Thus, in a relevant decision adopted in response to such a
refusal by Malawi, the Pre-Trial Chamber, while recognizing the existence of the customary international legal norm on
the immunity of State officials from prosecution, paradoxically concluded afterwards that there was an exception to it,
by virtue of which the immunity of the Head of State did not extend to charges of the most serious international crimes
brought by international judicial institutions[61]. In a decision on the Democratic Republic of the Congo’s non-cooper-
ation with the ICC[62], the Chamber argued that by referring the situation in the Sudan to the Court and ordering that
the Government of that State “cooperate fully with and render any necessary assistance to the Court and the Prosecutor”,
the UN Security Council allegedly implicitly abrogated the immunity of any Sudanese official[63]. Considering Jordan’s
appeal, the ICC Appeals Chamber, as stated earlier, advanced a new rationale: that there is no customary rule of inter-
national law providing for immunity from international (as opposed to national) criminal jurisdiction at all, and that the
ICC is supposedly acting on behalf of the entire international community. Thus, at least three different justifications for
the same legal position have been formulated by the ICC. Needless to say that, as a result, each of these justifications has
remained unconvincing, and most importantly, there is no legal certainty as to what position the ICC will take the next
time the issue comes before it;

The inability of judges to reach agreed positions, which manifests itself in the overreaching practice of dissenting judicial
opinions. The institution of a dissenting opinion of a judge is not in itself questionable. However, in the ICC, the practice
has taken an exaggerated form. For instance, one judgment of the ICC Appeals Chamber, rendered by three votes to two
and consisting of 80 pages, is accompanied by a joint dissenting opinion of the two minority judges on 269 pages, a joint
opinion of two majority judges on 34 pages, and a dissentingopinion of the third majority judge on 117 pages[64]. An-
other four-to-one 90-page judgment is accompanied by a 190-page joint dissenting opinion of all four majority judges,
while the judgment itself is replete with references to the dissenting opinion[65]. The length of the dissenting opinions
calls into question the reasoning and persuasiveness of the decisions rendered. Moreover, in the second case, it appears as
if the main purpose of the dissenting opinion is to allow references to it to be incorporated into the judgment in order to
increase the “authority” of its content.

The ICC’s “legitimacy” problem

As demonstrated above, cases of violation of norms of customary and conventional international law are far from being
isolated in ICC practice . In particular, it concerns the personal and functional immunities of State officials, the princi-
ple that international treaties are not binding on third parties, and the principle of voluntary submission of a State to the
jurisdiction of international courts. These norms are of particular importance for the international system, as they derive
directly from the fundamental principle of the sovereign equality of States. Moreover, the Court interprets the provisions
of the Rome Statute itself (in particular, those concerning the Court’s jurisdiction ratione temporis and ratione loci, as
well as the principle of complementarity) too broadly, clearly acting beyond the competence granted to it by the State
Parties. This has been coupled with selective law enforcement, the ICC’s counterproductive role in conflict resolution,
its susceptibility to undue political pressure, the use of the Court by States to settle scores with opponents, contradictory
rulings, and problems with collegiality.

The combination of these violations and shortcomings, their consistent and deliberate nature, and the Court’s demonstrat-
ed inability and unwillingness to address them suggests a gradual loss of legitimacy of the ICC[66].
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Put together, these factors have already led some State Parties to the Rome Statute to withdraw from it (Burundi and the
Philippines). Other State Parties announced plans to do so at various times, but have not yet been able to implement them
(See the African Union’s “Withdrawal Strategy”’; the notifications of withdrawal from the Rome Statute made and subse-
quently withdrawn by the Gambia and South Africa). Meanwhile, in a number of cases, State Parties to the Rome Statute
have refused to cooperate with the Office of the Prosecutor (the situation in Kenya) and to execute “arrest warrants” issued
by the Court (the Al-Bashir Case).

Since 2015, only four new States have become parties to the Rome Statute. Over the same period, the Statute saw two
completed withdrawals, two incomplete withdrawals and one “signature withdrawal” (declaration of intention not to be-
come a party to the Rome Statute). In fact, the process of increasing participation in the ICC has come to a halt. It would
not be surprising for a treaty opened for signature more than a quarter of a century ago, if it were not for the fact that the
largest and most influential States of the world, including three of the five permanent members of the UN Security Coun-
cil, do not participate in the Rome Statute. Meanwhile, even States-Parties have refused to cooperate with it in a number
of proceedings, with one regional organisation, the African Union, raising doubts about the prospects of cooperation with
the ICC and another one, the League of Arab States, persuasively criticising its legal positions.

Those as well as other circumstances give reason to believe that even the most persistent supporters of the ICC are jus-
tified in recognizing that “today the Court remains a fragile institution the future of which is uncertain”[67]. As shown,
responsibility for the unmet expectations, and indeed the erosion of the ICC’s legitimacy, lies with the organization itself,
its specific officials, as well as with States and other actors seeking to abuse the judicial process for both short-term and
far-reaching political purposes.

Conclusions

1. When establishing an international organization, including in the form of a judicial body, States do not have the right to
vest it with powers they do not possess themselves. In particular, the criminal jurisdiction of States, by virtue of generally
recognized norms of international law, is limited by the immunity of foreign State officials. In these circumstances, the
jurisdiction of an international criminal judicial body established by States is also limited by such immunities. The ICC’s
claim that by virtue of its “international” nature it is not bound by this limitation in relation to officials of States non-par-
ties to the Rome Statute has no basis in international law.

2. In its practice, the ICC has repeatedly violated both the provisions of its own Statute and generally recognized norms of
international law. Among the most obvious violations are attempts to exercise jurisdiction over acts allegedly committed
on the territory and by citizens of a State non-party to the Rome Statute.

3. The ICC’s claim to a unique international role stems from its founders’ perception of a special contribution of criminal
justice to conflict resolution and post-conflict reconciliation. In particular, the forms of interaction between the ICC and
the UN Security Council enshrined in the Rome Statute are founded on this perception. However, the practice of the ICC
and the reaction of States and their associations to numerous decisions of the Court and its Prosecutor illustrate that this
institution has failed to fit into the international system of maintaining international peace and security. On the contrary,
the ICC has repeatedly become a factor complicating the settlement of inter-State and intra-State disputes.

4. The Court’s activity raises significant questions from a purely professional point of view. Contradictory decisions have
repeatedly occurred in its practice. An abuse of separate opinions of judges, sometimes replacing the official motivation of
decisions, is noted. The interaction between the Trial Chambers and the Prosecutor, whose exclusive powers, in fact, make
judges dependent on him, is arranged ambiguously, which is accompanied by not unfounded allegations of politicization
and bias of the ICC.

5. The so-called arrest warrants issued by the International Criminal Court against the President of the Russian Federation
and the Presidential Commissioner for Children’s Rights are unlawful under both general international law and the Rome
Statute. By issuing these warrants, the ICC, as an international organization, has committed an internationally wrongful
act.

6. National enforcement of arrest warrants issued by the ICC is a form of exercise by a State of its own criminal juris-
diction. Attempts to enforce arrest warrants issued by the ICC against officials of States that are not parties to the Rome
Statute and in the absence of a relevant UN Security Council decision would be a violation of the norms governing im-
munities of State officials and, consequently, an internationally wrongful act giving rise to international responsibility of
the State enforcing it.

7. In its activities, the ICC has deviated from both its original objectives enshrined in the Rome Statute and, in general,
from norms and principles of international law. The totality of violations of international law committed by the ICC and its
Prosecutor, procedural shortcomings, and extraneous political factors suggest raising the question of at least a persistent
and probably irreversible loss of legitimacy and authority by the Court in the eyes of a significant part of the international
community.
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HECBBIBHIEECA B MEXKJITYHAPO/JHOM ITPABE

B HacTrosimiem HoMepe KypHajia Mbl MPOJOJKAeM HOBYK PYOpPHKY Hauiero
JKypHaJja, oTKpbITYI0 B 2019 roay.
Mpb1 my0JIMKyeM IPOEKT 3alpoca KOHCYJIbTaTUBHOIO 3aKII0YeHUs] MeXTyHapoaHOTO
Cyna OOH no Bompocy 00 MMMyHHUTETaX BBICIIMX JOJKHOCTHBIX JIMI TOCYAapCTB.
JlaHHBIM NpoeKT He ObUI MOAJEpkKaH CO CTOPOHBI WieHOB ['eHepanbHON AccamOnen
OOH. OnHako conepkaHue JaHHOTO JOKYMEHTa UMeeT OO0JIbIIOE 3HAYEHHE, OCOOEHHO
B paMKax CHEIHaTbHOM TEeMbl HACTOAIIETO BBHIMYCKa, MO0 HANpsSMYIO CBS3aHO C
JEeATENBHOCThI0 MeX1yHapOIHOTO YTOJIOBHOIO CyAa.
B utone 2018 roga Ilocrosiuubiii npencraButens Kennn npu OOH ot umenn Ot
UMEHHN a(pUKaHCKUX rocyaapcTB — uwieHoB Opranuzaunu OObeanHeHHbIX Hanmii
[TpencraBun npocb0y BKIIOUWTH B MPEABAPUTEIBHYIO TOBECTKY JHS CEMBIECST
TpeTheit ceccuu [ enepanbHoii AccamOien o1 3arosioBkoM «CoJielicTBHE TPaBOCY IO
U Pa3BUTHUIO MEXKIyHApOIHOTO TpaBa» NYHKT, o3arjaBieHHb «[Ipocsba o
BbIHECEHUU MexnyHapoaHbIM Cy0M KOHCYJBTAaTUBHOTO 3aKIOUYEHUSI OTHOCUTEIBHO
MOCJIC/ICTBUN IOPUIUUYECKUX 0053aTE€BCTB TOCYAAPCTB, BBITEKAIOIINX U3 PA3TMUHbIX
HMCTOYHUKOB MEXIYHAPOJHOTO ITPaBa, KacarolUXcsa UMMYHUTETOB TJIaB TOCYAapCTB U
MPABUTENBCTB U APYTUX CTAPIIUX JOHKHOCTHBIX JIUID).
B nosicHUTENBHOM 3aIIMCKE TOBOPUIIOCH CIIEAYIOLIEE:
1. Adpukanckue rocygapcrBa — uieHbl Opranuzanuu OObenUHEH-
HbIX Hanuii mpocsiT BKJIIOYNTH B MOBECTKY JHS CEMBIECIT TPEThEH
ceccuu ['enepanbHOl Accambiienm myHKT, o3ariaBieHHbIN «IIpockba o
BbIHECEHUHN MexayHapoaHsiM CynoM KOHCYJIBTaTUBHOTO 3aKJIFOUEHUS
OTHOCHUTEJIBHO MOCJIEACTBUNA IOPUINYECKUX 005S3aTeNbCTB T'OCYNapCTB,
BBITEKAOLIUX U3 Pa3JINYHBIX UCTOYHUKOB MEXIYHApOAHOIO MpaBa, Ka-
CalOUIMXCS UMMYHHUTETOB IJIaB FOCYJIAapCTB U NPABUTEIBCTB U APYTHX
CTapIINX JTOJKHOCTHBIX JTUID.

CupaBouHasi uHpopManust

2. HOpuauueckue o6s13aTenbCTBa TOCYAAPCTB — WieHOB Opranusanuu
OO0beauneHHbIx Hanwmii BeITEKaloT, B YaCTHOCTH, U3 YCTaBa, MHOTO-
CTOPOHHHUX JOTOBOPOB, ABYCTOPOHHUX COIIAIIEHUA U HOPM OOBIYHOTO
MEXIyHapOoJHOTO mpaBa. K mociegHuM Kak pa3 OTHOCIATCS UMMYHH-
TETHI INIaBbl TOCYIAPCTBA, WIEHA MPAaBUTEIbCTBA WIM NapjaMEHTa, W3-
OpaHHOTO MPEJCTABUTEINS WIH JOHKHOCTHOTO JIMIIA MpaBUTenbeTBa'. B
noCJeHUEe TOJAbl BOMPOC 00 MMMYHHTETax CTajl OJHUM H3 Hauboiee
OCTpBIX B 00JIaCTU MEKIYHApOJHOrO MpaBa BOMPOCOB, KOTOPOMY IO-
CBSIIIAIOTCS MHOTOYMCJIEHHBIE HAyYHbIE€ CTaTbH, COJEPIKAIIME pa3IUU-
HbI€ IOPUJIMYECKUE 3aKIIOUECHUS, U YPETYITUPOBAHUIO KOTOPOTO OTHIONb
HE CIOCOOCTBYIOT MPOTUBOPEUYMBBIEC PEIICHUSI, BHIHECEHHbIE MajaTaMu
MPEIBAPUTEIBHOTO IPOU3BOICTBA MEXIyHApOAHOTO YyrOJOBHOTO Cya.
3. DTOT BONPOC BBI3BIBAET OTPOMHOE OECIMOKOMCTBO Yy TOCYIapCTB —
ywieHoB Opranuzanuu O0benrHeHHbIX Hanuii 1 akTUBHO OJHUMAJICS B
X07Ie COOTBETCTBYIOIMMX NMpeHui B 'enepanbHoit Accambiiee. B ciyuae
nepenayun gen Coserom bezonacHocTH Ha paccMoTpeHne MexayHapoa-

' Cr. 27 PumMckoro craryTa.
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HOT'O YTOJIOBHOTO cyja nepena uieHamu [ enepanbHoit AccamOiien BcTa-
eT TpobiieMa «B3aUMOUCKITIOUAIOIIUX 0043aTeIbCTBY, BHITEKAIOMINX M3
YcraBa, PuMckoro craryra, HOpM OOBIYHOTO MEXKIYHAPOIHOTO IpaBa
UJIA AK€ BHYTPEHHEr0 3aKOHOIATeIbCTBA, KACAIOUIUXCd UMMYHUTETOB
IJIaBBI TOCYIApCTBA, YieHAa TPAaBUTEIbCTBA MIJIM TTapIaMeHTa, n30paHHo-
ro NpeaCTaBUTEINS WM JOIKHOCTHOTO JIUIA MPABUTEILCTRA.

4. Ilpm pacCMOTpEHHMM TaKHX CUTyallMid, B YaCTHOCTH J€ja O TOM,
nercTBuTeabHO M ManaBu v Yaa He BBIMOJHUIU OOpalleHHbIE K HUM
npocbOBl 00 apecte mpe3ujeHTa anb-bamupa, [lamara npenBapurensb-
Horo npousBoAcTBa | Mexa1yHapoaHOTO YroJOBHOIO Cy/la yCTAHOBUIIA,
YTO «IIPUHLIHI MEXKIYHAPOIHOTO MMpaBa 3aKJI0YaeTCsl B TOM, YTO UMMY-
HUTET Kak OBIBIIUX, TAK U JEMCTBYIONINX INIaB TOCYAAPCTB HE MOXKET HC-
MOJIb30BaThCS JIJISI UX OCBOOOXKJIEHHUSI OT YroJIOBHOW OTBETCTBEHHOCTH
nepea TEM WU UHBIM MEXIYHAPOIHBIM CyIOM. DTOT IPUHIIUII B paBHOU
Mepe pPaclpoCTpaHIETCs KaKk Ha OBIBIINX, TaK M HA JEHCTBYIOIIHNX TJIaB
rocyJlapCcTB, HE SBISIOIUXCS yyacTHUKamMu CTaryTa, BO BCEX Clydasix
ocymecTBieHus Cy10M CBOCH IOPUCIUKITAN»?.

5. Ilpu nocnenyromem paccmorpenuu aena llanara npeaBapurenbHO-
ro npou3sBojicTBa Il ucnonb3oBana Apyrou Moaxo/1 K TOJIKOBAHUIO TAHHO-
ro MPUHIIUIIA, TPU3HAB BO3MOXXHOCTh BOSHUKHOBEHUS TAKUX CIIy4aeB, B
KOTOPBIX BONPOC O JUYHOM MMMYHUTETE IJIaB TOCYIApPCTB, HE SBJISIO-
nuxcs yyactHukamu CtaTyTa, MOKET 000CHOBAaHHO paccMaTpUBaThCs
B Cyle, a Takxke TO, 4YTO «peuieHue, npeaycMorpenHoe B Craryre mis
yperyiupoBaHus TaKuX KOH(MIUKTOB, copepxkutcs B crarbe 98 1) Cra-
TyTa» .

6. Kpome Toro, B cBOeM Oosice mo3aHEeM perieHuun 1o aeay o Kxuoi
Adpuxe [Tanata npenBaputenpHoro mpou3pojctia Il nctonkopana 3TOT
NpUHIUI WHBIM 00pa3zoM. CornacHo pemieHuto [lamarel, «ImOCKOIBKY
MCIOJIb30BAHWE UMMYHHTETA OT apecTa NPEeNATCTBYET OCYIIECTBICHUIO
Cynom cBoeM IOpUCIAUKIIMM, 00IIasi UCKIIOYUTEIbHAsA OTOBOPKa B CTa-
The 27 2) CraryTa, C y4eTOM €€ OOIIECHPUHSATOrO TOJIKOBAHUSI, TaAKKE
pacrpocTpaHseTcs ¥ Ha 3TOT BUJ UMMYHHTEeTa»*. Kpome Toro, eciu Obl
rocyJlapcTBa-y4acTHUKH HCIOJb30BaId UMMYHUTETHl B IEJIX OTKa3a
oT coTpynHuyectna, Cyay ObI0 OBl UpE3BBIYAWHO CJIIOKHO BBIMOJHATH
CBOM (PYHKIIMH, YTO MPOTUBOPEUUIIO OBI IIETH U 00BEKTY cTaThu 27 2)°.
Cynpsa MexayHapoHoTO yrojosHoro cyaa Mapk Ileppen ne bpumawm-
00 B cBO€M 0COOOM MHEHHUHM YyKa3all Ha TO, YTO HBIHEIIHEE COCTOSHUE
MEXKIYHApOHOTO MpaBa HE MO3BOJISIET BBUY OTCYTCTBHS ICHOCTH CHE-
JaTh «OJHO3HAYHBIC BBIBOJABDY B OTHOIIECHUHU TOTO, a) OyIeT JIh rocy-
JIapCTBO, HE sABJsAOIEeeCcs yyacTHUKOM CTaTyTa, B pe3yJlibTaTe nepeaadu
nena CoseroM bezomacHocTu Ha paccmorpenue Cyna IpupaBHUBATHCS
K rOCy1apcTBY — ydacTHUKY CTaryTa, 4TO NPUBEAET K HEIPUMEHUMO-

2ICC-02/05-01/09-139-Corr, para. 36.
31CC-02/05-01/09-195, para. 27.
#1CC-02/05-01/09-302, para. 74.
*ICC-02/05-01/09-302, para. 75.
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ctu crarbu 98 1) Craryta; b) ObU1 1u ane-bamup AUIIEeH UMMYHHUTETA
nocpeactBoM pesotonuu 1593 (2005) Coseta bezonacHocTH; U ¢) MO-
T'YT JIU MEXAYyHApPOAHBIE CYAbl MOBIUATH HA TO, KAKUM 00pa3oM HOpMa
OOBIYHOTO MEXKIYHApOJHOTO MpaBa, Kacalliascs JUYHOI0O UMMYHHUTE-
Ta, MPUMEHSECTCS B OTACIbHBIX rocynapctBax®. Cyabs ganee OTMETHII,
4yTO0 OBLIO OBI 1eJeco00pa3Ho 3anpocuth y MexayHnapoanoro Cyaa KoH-
CYJIbTaTUBHOE 3aKJIIIOYEHUE MO HEKOTOPBIM CIIOPHBIM BOIIPOCAM MEXKIY-
HapOJIHOTO MpaBa’.

7. BeiHecenue MexayHapoaubiM CynoM 3anmpaminBaeMbIX Y HETO KOH-
CYJAbTaTUBHBIX 3aKJIIOUCHUN MO Pa3IMIHBIM IOPUINYECKUM U (PaKTHUe-
CKMM BOIIpOCaM SIBIETCS OAHUM U3 TpeOoBaHuil Ycrasa. B craree 119
2) Pumckoro cratyta MexyHapOoIHOTO YTOJIOBHOTO Cy/la MPUMEHSETCS
aHaJIOTUYHBIA MOJAX0J, U TEM CAMBIM IPU3HAETCA BO3HUKHOBEHHUE TAKOU
CUTyallMH U MOJATBEPKIAETCS €€ 00bEKTUBHOCTb.

8. B cBoeM cTpeMiieHUU JOOUTHCS HAAJIeKaI[ero MPUMEHEHHUSI U TOJIKO-
BaHUS HOPM MEXIYyHapOAHOTO MpaBa rocynapcrsa AQpuKu MoJJIepKu-
BAIOT YCUJIUSA MEXAYHAPOIHOTO COOOIIECTBA M0 YKPETJIEHUIO CUCTEMBI
MEKIYHAPOJIHOTO YTOJIOBHOTO MpaBocynus. B aTolt cBsizu Accambies
AdprKaHCKOTO CO103a MOCTAHOBMJIA 3aMPOCUTh Y MeEXIyHapOIHOTO
Cyna KOHCYJIbTaTUBHOE 3aKJIIOUEHHE MO BOIIPOCY 00 UMMYHUTETaX Ija-
Bbl TOCYJapCTBA U MPABUTEIbCTBA U JAPYTUX CTAPLIMX AOJHKHOCTHBIX
i,

9. Taxum oOpa3om, adpukKaHCcKue rocynapcTBa — wieHbl OpraHusa-
nmun O0beauHEHHBIX Hamuii mpocsST B COOTBETCTBUH C TpaBuiaoMm 13
npaBuil npoueaypsl I'eHepanbHOl AccamOien BKIIOYUTH B MpeBapH-
TEJIbHYIO0 TTOBECTKY JHS CEMbJECAT TpeTheil ceccum ['enepanbHOl Ac-
cambiien moj 3arooBkoM «ConeiicTBUE MPaBOCYAUIO U PA3BUTHUIO MEXK-
JYHApOAHOTO IpaBay» MYHKT, o3ariaBiieHHbIN «IIpock0a 0 BeIHECEHUH
MexnayHapoaasiM CynoM KOHCYIBTaTUBHOTO 3aKJIOYEHUS OTHOCUTENb-
HO TOCJEACTBUN IOPUAMYECKUX 0043aTeNIbCTB TOCYIApPCTB, BHITEKAlO-
IIMX U3 Pa3JIUYHBIX UCTOYHUKOB MEXKIYHAPOIHOTO MpaBa, KacaroUIuX-
C1 UMMYHUTETOB INIaB TOCYAapCTB U MPABUTEIBCTB U APYTUX CTAPIINX
JOJTAKHOCTHBIX JIUID.

3HaueHue KOHCYJbTATUBHOI0 3aK/JIIOYCHHUSA

10. Beinecenue MexayHapoaneiM Cyaom mo mnpocbOe ['eHepanbHOU
AccaMOsen KOHCYJIBTaTUBHOTO 3aKIIOUEHUS 110 TOMY UJIM HHOMY BOIIPO-
Cy mpHUHECET Nojb3y wieHaM Opranuzanuu O0benuHeHHbIX Haruii, mo-
CKOJIbKY IO3BOJIUT BHECTH SICHOCTh B OUEBUJHYIO HEONIPEAECICHHOCTD U
BOIIPOC O B3aMMOUCKIIIOUAIOLIUX 0053aTebCTBAX MO MEXAYHAPOIHOMY
MpaBy, a TaKkKe MOMOXET rOCy/IapCTBaM BBIMOIHATH UX 0053aTENbCTBA,
He 0CJIabIsisi TPU 9TOM HU IIPU3BIB K YCTPAHEHUIO O€3HAKa3aHHOCTH, HU

$1CC-02/05-01/09-302-Anx, para. 99.
71CC-02/05-01/09-302-Anx, para. 97.
8 Assembly/AU/Dec.672 (XXX), para. 5 (ii).
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MIPaBOBOM PEXKUM, KACAIOLIUIICSI MMMYHUTETOB [NIaB rOCYAapCcTB U Ipa-
BUTEJILCTB U APYTUX CTAPIIUX TOTKHOCTHBIX JIUII.

11. O6pamasce B MexayHaponnasiii Cyn — TiaBHBIN CyaeOHBIN OpraH
Opranunzanuu O6wenuHeHabix Hanuiit — ['enepanbpHas AccamOiest Tak-
K€ MOJUEPKUBAET CBOI PEHIMMOCTH BBIMOJIHUTH MHUCCHUIO, BO3JI0XKEH-
HYIO Ha Hee rocyaapcTBamu — uieHaMu Opranu3zainuu O0beIMHEHHBIX
Hanuii, a uMmeHHO o0ecneyuTs Haliexkallee IPUMEHEHHE MEXTyHaPO/I-
HO-TIPABOBBIX HOPM B Xojie¢ paboTel Opranuzanuu O06beauHeHHbIX Ha-
UUUA U €€ TOCYIapPCTB-YJIEHOB.

12. Paznuuus B mpakTUKE TrOCyAapCTB W HCIIOJIb30BaHHE WMH BMECTO
UMEIOUIUXCS MEXIYHAPOAHBIX MEXAHM3MOB NPAaBOCYAUS TAKUX TOJIKO-
BAHUM, KOTOPBIE IPUHSTH BHYTPU FOCYapCTBa, HOAPHIBAIOT TEM CAMbIM
MEXIYHAPOJHYIO CUCTEMY MPABOCYAMS U MPABOBOM PEXKUM, PETYIUPY-
IOIIUN OTHOUICHUS MEXAY TOCYyJapCTBaMHU B IIE€JIOM.

13. OGpaTuBIINCH 32 KOHCYJABTATUBHBIM 3aKITIOYEHUEM B TIOPSIKE OCY-
IIECTBJICHUS] CBOUX MOJTHOMOYHUM 10 cTtarbe 96 1) Ycrasa, ['enepanbHas
Accambiess CMOXET JOOUTHCS OKOHYATEIBLHOTO yPEryJIupOBaHUS 3TOTO
JIaBHO HA3pEBILIETO CIIOPHOTO BOMPOCAa 00 UMMYHUTETAX U B3aUMOUC-
KJIIOYAIOIHUX 00s13aTeNbCTBAX rOCYAapCTB MO MEXKAYHAPOJHOMY IIPaBY.

Cnenyer OTMETUTb, 4YTO NPEIJOKEHHE aQPUKAHCKUX TIOCYIapCTB-
yieHoB OOH He ObLIO NPUHATO U KOHCYJIbTATHBHOE 3aKIIOYEHUE
3alpolIeHo He Obulo. BeposTHO, pelieHue 00 OTKJIOHEHUHU 3aIpoca,
OBLIO MYJIPBIM.

OnHako BaXXHOCTh TaK M HE PEUICHHOUN MpoOJieMbl, 1eIaeT HACTOSIIUN
JOKYMEHT BaXXHbIM MaTepuaiom pyOpuku «HecObiBlIieecs B
MEXKIYHAPOJIHOM IIPABE».

ook skoskoskskosk
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POCCHUHCKHUE MEXJIYHAPOJHO-ITPABOBBIE HHUIIUATHUBBI

POCCUMCKASI UHUIIMATUBA OB OT3BIBE U3 MYC
CUTYAIIUUA B JIMBUU OT 14 MASA 2024 I’

N3 Beictymiienus Ilocrossauoro IlpeacraBurens PO B Cb OOH 14 maa 2024
200a npu paccmompeHnuy MyHKTa MoBeCTKU JHA «Cutyanus B JIuBum»:

«... TpuHaguath JIeT IpoBajia U UMUTAIIUU JIEATEIILHOCTH N0 cUTyanuu B JIuBuu
JIOCTATOYHO JJIsi TOro, 4TOObl yOenuThcsi HEe ToJibko B Oecnone3Hoctu MYC B nene
YpEryJIupoOBaHUs JUBHUICKOTO KpuU3uca, HO U TpocTo B ero BpeaHoctu. CoBery
be3zomacHOCTH CTOWUT, HAKOHEN, TPU3HATH, YTO IEpeiada JUBUUCKOTO n0che B MYC
Obl1a OmMOKOM, KOTOpas HE JOJKHA TMOBTOPUTHCS, M MPUHITH JaBHO Ha3pEBIIEE
pElIeHre O €ro OT3bIBE..)»

POCCHIICKASI UHULIMATUBA OB OT3bIBE U3 MYC CUTYALIMM B
JAP®YPE (CYJIAH) OT 27 SIHBAPSI 2025 T

N3 Beictynnenus [locrosunoro IlpeacraBurens PO B Cb OOH 27 suBaps 2025 rona
IIPY PACCMOTPEHUN MOBECTKU IHA «Cutyanus B CygaHe»

«...B aT0# CcBA3M XxoTenu Obl BHOBH MPU3BaTh OTBETCTBEHHBIE T'OCYAAPCTBA
oTo3Bath Aap¢ypckoe nocse U3 MYC, noka ero noJIMTU3MPOBAHHASL CAMOJEATENb-
HOCTh HE IIpHBEJIa K emle Oosee KaracTpopuueckuMm NocieAcTBUsIM. Bce, Ha 4To
CroCOOEH JaHHBIN MCEBIOCY]l, — 3TO CIYKUTh HEOKOJOHUAIbHBIM MHCTPYMEHTOM,
OTBEYAIOIIMM HMHTEpecam OoraThiX 3amafgHbiXx crpadH. HeyausurtenbHo, utro MYC
HEHW3MEHHO 3aKpbIBACT IJ1a3a HA MPECTYIUICHHUS CBOUX TTOKPOBUTEIIEH. . .»
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